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First: Alleged Violation of the Act of

May 11, 1918

The Opinion Gives An Improper Construction to

THE Act (Pet. Reh. pp. 5, 33, 35)

The owner presents its argument on the proper

construction of the Act on the premise that sec. 2



requires not only a division of the time of duty be-

tween the three mates, but also requires an equal

division of such time of duty, asserting that this

effects a division into three watches (Pet. Reh. p. 7).

Appellants have apparently overlooked the fact that

the owner does not suggest a construction of the Act

which would give rise to an unequal division of the

time of duty, such as are illustrated by appellants

and characterized as '^ridiculous" (App. Br. Reh.

p. 6). The owner's position, which is clearly set

forth in the petition for rehearing, is that sec. 2

requires an equal division of the time of duty be-

tween three mates, no one division of duty to exceed

12 hours in any 24 hour period (Pet. Reh. p. 9).

This does not discard the nautical meaning of the

word ''watch" but on the contrary gives to sec. 2 the

same construction given to the "watch and watch"

system confirmed by the Seamen's Act requiring at

least ^'two * * ^ watches/' under which there was not

an equal division of the 24 hours of the day into two

12-hour periods, but under which the watches alter-

nated 14 hours one day and 10 hours the next

(Pet. Reh. p. 18). Nor have we overlooked sec.

3 providing that <^ * * * no licensed officer * ^ ^

shall be required to do duty * * ^ more than

twelve hours of any twenty-four at sea * * *
,

^'

On the contrary, appellants have overlooked or



at least misconstrued the proper application of

sec. 3. The owner asserts that by reason of sec. 3 the

equal division of the time of duty between the three

mates, as provided by sec. 2, is further regulated by

sec. 3 so that the time of duty of any mate in any 24-

hour period may not exceed but may equal 12 hours

(Pet. Reh. p. 8).

The language of Mr. Hardy, quoted by appellants,

on the presentation of the bill that

:

u * * # there is now no provision in the law
that regulates the watches of the officers as to

how they shall be divided, or the maximum num-
ber of hours out of the 24 that an officer may be
required to do dutv at sea or in port.'' (App.
Br. Reh. p. 7)

does not detract from but on the contrary supports

the owner's position. Mr. Hardy clearly considered

that the division of watches and the maximum hours

of duty are both applicable and not that they are, as

to vessels required to have three mates, separable.

His statement makes no distinction as to maximum

hours of duty as between vessels required to have

three mates and those not required to have three

mrtes.

The owner is unable to accept the conclusion

reached by appellants that the construction of the

Act urged by it will defeat the intention of Congress.
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The owner's construction properly applies the law

equally to all. Certainly Congress did not consider

that two mates on a vessel engaged in a run of 399

miles could be safely required to be on watch 12

hours, whereas three mates on the same vessel en-

gaged in a run of 400 miles could not, and certainly

Congress did not consider that two mates on a vessel

of 999 gross tons engaged in a run of 1500 miles or

more could be safely required to be on watch 12

hours, whereas three mates on a vessel of 1000 gross

tons engaged in a run of 400 miles could not. The

result of appellants' construction is to so construe

the Congressional intent.

It is Not Correct That By Immemorial Anglo-

Saxon Maritime Custom, the Time Period of a

Watch Never Exceeds Four Hours. (Pet. Eeh.

p. 24)

The owner was quite aware of the fact that various

British and American textbooks, glossaries, diction-

aries and encyclopedias refer to the term ''watch"

as being *' customarily" or ''usually" four hours. It

is possible that this may be correct in the British



merchant marine, but as pointed out in the petition

for rehearing it is not correct to state that at the

time of the passage of the Act this was or even now

is the customary hours of duty on a ^^watch" in the

American merchant marine, whether in the Alaska

trade or in the coastwise, intercoastal or foreign

trade or in the trade on the Great Lakes.

Inasmuch as the owner was aware of the fact that

hours of duty on a *^watch" in the American mer-

chant marine was and is not limited to four hours by

custom or practice, and never heretofore by statute

until the decision of this court, and inasmuch as no

testimony was taken on that question, it was found

necessary to refer the court to the ^^ written" sources

available to demonstrate the inaccuracy of the state-

ment 'Hhat the time period of a watch never exceeds

four hours." Appellants do not question the sources

to which the owner has made reference (Pet. Reh. pp.

26-31).

Appellants from similar sources seek to read into

the Act a Congressional intent that a watch period

shall not exceed four hours by referring to state-

ments of witnesses at Congressional hearings. Mr.

Schwerin, in 1912, referring to H. R. 20285, which

was not the bill that became the Act, does not refer

to a watch period as not exceeding four hours (Ap.
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Br. Reh. p. 15). Mr. Blankenship, testifying at the

hearing on H. R. 23676, stated that ^'four hours on

and eight hours to do nothing" was unsatisfactory,

not that the bill so required (App. Br. Reh. p. 15).

The answer to a questionnaire by Mr. Gade, the sec-

ond officer of a British vessel, as to his findings con-

cerning the watch system '^mostly prevalent and in

vogue" in the American merchant marine is cer-

tainly of little value either in determining the fact

or the intent of Congress (App. Br. Reh. p. 16, App.

p. 101). The testimony of Mr. Puruseth in 1912 at

the hearing on H. R. 23673, the provisions of which

as S. B. 136, became the Seaman's Act (App. Br.

Reh. p. 17) is scarcely of value in determining the

intent of Congress in the passage of the Act.

Furthermore, although where the meaning of

legislation is doubtful or obscure, resort may be had

in its interpretation to reports of Congressional com-

mittees which have considered the measure; to ex-

position of the bill on the floor of Congress by those

in charge of or sponsoring the legislation ; and to the

debates in general in order to show common agree-

ment on purpose as distinguished from interpreta-

tion of particular phraseology, Wright v. Mountain

Trust Bank, 300 U. S. 440, 463 (1937), no authority

extends this rule to allow consideration of the views



expressed by witnesses at Congressional hearings,

and the contrary has been ruled, McCauJin v. Her-

sliey Chocolate Co., 283 U. S. 488, 493 (1931). On

the other hand, where the meaning of legislation is

doubtful or obscure much weight is to be given ad-

ministrative construction by the department having

in charge the enforcement of a law, Mintz v. Bald-

win, 289 U. S. 346, 351 (1933), and where it is con-

sistent and generally unchallenged such construction

will not be overturned except for very cogent rea-

sons. Norwegian Nitrogen Prod. Co. v. U. S., 288

U. S. 294, 315 (1933). Where, as here, the depart-

ment having in charge the enforcement of the law,

neither by word nor act, intimated that the procedure

followed by the owner was illegal, it would be diffi-

cult to conceive a clearer case of uniform adminis-

trative construction. United States v. Chicago, N. S,

& M. R. Co., 288 U. S. 1, 13 (1933) (Pet. Reh. pp.

84, 85).

Appellants criticize (App. Br. Reh. p. 22) the

ruling of the Bureau of Marine Inspection and Navi-

gation (Pet. Reh. p. 31) in which it is held that

neither under the Act nor under the Eight Hour

Law is there any '^ requirement which establishes

that these watches must be four hours on and eight

hours off.'' It is erroneously stated that an attempt
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was made ^Ho obtain an opinion which would differ

from the ruling of this Court" and the reference to

what proctors for the owner ^^must have appre-

ciated" or '^hoped" is likewise wide of the mark.

The Bureau was requested to furnish any '' rulings,

formal or informal" theretofore issued by the De-

partment of Commerce dealing with the Act, and the

letter of July 14, 1939 was the answer received (Pet.

Reh. App. p. VII). It cannot be successfully con-

tended that this letter does not accurately set forth

the administrative construction of the Eight Hour

Law and all existing previous watch statutes to the

effect that there is no statutory requirement that

'^watches must be four hours on and eight hours

off."

Appellants refer to a circular letter of May 6, 1913

signed by D. N. Hoover, Jr., Acting Supervising In-

spector General (App. Br, Reh. p. 23, App. p. 198)

and to a letter of July 24, 1913 signed by E. F.

Sweet, Acting Secretary, dealing with charges in-

volving the passenger steamer ALAMEDA (App.

Br. Reh. p. 23, App. p. 205). The circular letter of

May 6, 1913 was in answer to an inquiry as to

whether sec. 2 required the mates to ^^ stand watches

of equal length." This, the owner has assumed to be

so (Pet. Reh. p. 7). The letter does no more than



n
state in effect that such equal division would be ac-

complished by ^^four hours on and eight hours off."

It certainly cannot be made to appear from this cir-

cular letter that any other equal division was con-

sidered unlawful and quite the contrary is ruled in

the letter of July 14, 1939 (Pet. Reh. App. p. VII).

The passenger steamer ALAMEDA fine case in-

volved the situation where on a passenger vessel two

pilots in excess of the complement required were em-

ployed, whereas on the freight steamer DENALI one

pilot in excess of the complement was employed. It

is apparent that the two pilots stood watch ^'six

hours on and six hours off" and it was charged that

in permitting this watch system there was a violation

of sec. 2 as to the pilots (App. Br. Reh. App. p. 200).

The master of the vessel stated that these two pilots

were ''accompanied on the bridge by one of the

three mates who stood four hours on and eight hours

off" and that he construed the Act to permit the

pilots to stand watch '^subject to the 12 hour per

day maximum provided in Section 3 ^ * ^ /' The

letter of July 24, 1913 from E. F. Sweet, Acting

Secretary (App. Br. Reh. App. p. 205) remitting the

penalty, states:

" * * ^, The two special pilots stood special
watch six hours on and six hours off or twelve
hours per day following a custom long in vogue
in the Alaska service. * ^ *,
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*'This vessel carried five mates and in the
opinion of the Department, the vessel was fully

manned as required by law. The circumstances
of the case do not justify a penalty and the
same is hereby remitted."

The fact that the mates on the ALAMEDA other

than the pilots stood watches of four hours on and

eight hours off is urged by appellants as tantamount

to a construction by the owner that such division of

watches was required by the Act. It is conceded that

such division of watches does comply with the Act.

but that is far from a concession that this is the only

division of watches which does so comply.

The ALAMEDA case fortifies and validates the

owner's position that on the watch on which the

stranding occurred there was no violation of the Act

(Pet. Reh. p. 47). In the ALAMEDA case the pilots

were '^ accompanied^^ by the mate on watch, as was

the situation on the DENALI and as on the DEN-

ALI the pilots were employed because of their ^^ spe-

cial knowledge." If the ALAMEDA had stranded

with a pilot in charge on the 12 :00 Midnight to 6 :00

A. M. watch with the third mate on watch with him,

the situation as to who was in charge would have been

identical to the situation on the DENALI and as to

hours on duty of the pilot would have been identical

to the situation on the DENALI. The hours on dutv
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of the third mate would have differed from the situa-

tion on the DENALI only in that on the ALAMEDA
the third mate would have been on duty the previous

day from 12:00 Midnight to 4:00 A. M. and from

12 :00 Noon to 4 :00 P. M., a total of eight hours (with

an eight hour rest period between watches) and off

watch eight hours prior to going on watch at 12:00

Midnight, whereas on the DENALI the third mate

had been on duty the previous day from 12 :00 Mid-

night to 6:00 A. M. and from 4:00 P. M. to 6:00

P. M., a total of eight hours (with a ten hour rest

period between watches) and off watch six hours

prior to going on the watch at 12:00 Midnight. In

all candor, how can this difference in the position of

two hours of the rest period of the third mate result

in a violation casting upon the owner both liability

and denial of limitation ?

There Was In Fact a Division of the Mates Into

Watches of Not Exceeding Eight Houes a Day

(Pet. Keh. p. 36).

Appellants assert that the second and third mates

stood watch ^^six hours on and six hours off" (App.
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Br. Reh. p. 28). Appellants ignore the testimony

relative to the hours of watch duty of the second and

third mates set forth at length in the petition for

rehearing (Pet. Reh. pp. 36-47), and refer to isolated

general references in the testimony to the effect that

the master and pilot stood '^alternate watches of six

hours" and that the second mate stood with the mas-

ter and the third mate stood with the pilot. A fur-

ther attempt is made to support this assertion by

leference to the log book entries on the basis of

which it is assumed that between 8:00 A. M. and

12 :00 Noon and between 12 :00 Noon and 4 :00 P. M.

each day the second mate and third mate, respec-

tively, were on watch. This assumption is contrary

to the testimony. It is predicated on the generally

stated practice of checking compasses ever}^ two

hours, or when changing course, from which it is

assumed that of necessity the second mate and third

mate stood the full watches of ^^six hours on and six

hours off." This assumption fails in the face of the

direct testimony to the contrary and the district

court found as a fact

;

'^The second and third mates on the DENALI
stood eight-hour watches." (Ap. 5477)

May 16 (6:00 A. M. to 12:00 Noon). The vessel

left Pier 2 at 5:43 A. M., at which time the master
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was on watch (Ap. 1552, 1563, 1564, 1626). The ves-

sel arrived off West Point at 6:35 A. M. to load

powder (Ap. 1556) and while the master and second

mate were taking azimuths between 7 :00 A. M. and

8:00 A. M. (Ap. 1556, 1557, 1562, 2208, 2335, 2619)

the third mate was at the telegraph (Ap. 2210, 2335).

It is true, as stated in the petition for rehearing, that

on the morning of May 16, both during loading afloat

and for some period thereafter, at one time or an-

other all of the licensed officers with the exception

of the pilot were, when occasion required, engaged

in duties incident to the commencement of the voy-

age (Pet. Reh. p. 46). The entries in the log book

(Ex. A-4; Ap. 151) on the morning of May 16, at

least up to the entry at 11:54 A. M., Marrowstone

Pt., were made by the master or second mate (Ap.

1614). The third mate made no entries at all in the

log book at any time on May 16 (Ap. 2413).

May 16 (12:00 Noon to 6:00 P. M.). The pilot

came on watch early relieving the master (Ap. 1611,

1613, 1616, 1617) and took the bearing on and set the

course from Marrowstone Pt. at 11:54 A. M. (Ap.

1874, 1875, 1879) and he likewise took the bearing

on and set the course from Dungeness Lt. at 2:32

P. M. and took the bearing on and set the course

from Race Rock Lt. at 4:45 P. M. (Ap. 1885). The
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third mate came on the bridge about 3 :00 P. M. and

went on watch at his regular time at 4 :00 P. M. (Ap.

2339, 1612, 1836, 2179, 2216, 2338). As the third mate

made no entries in the log book at any time on

May 16 (Ap. 2413) and as the second mate was not

on watch (Ap. 4458, 4459) the entries were made by

the pilot or first mate (Ap. 1611, 1612, 1613). The

first mate not only relieved or stood with the master

on his watches, but regularly did likewise with the

pilot for short intervals (Ap. 1555, 2144, 2181).

During this watch and prior to 4 :00 P. M. when the i

third mate came on watch, there are three entries

in the log book (Ex. A-4; Ap. 152) and one there-

after, none of which were made by the third mate

(Ap. 2413). The pilot took the bearing at 11:54

A. M. on Marrowstone Pt. at about the change of

watches and of the three entries referred to that at

12:33 P. M. merely involved noting the previous

course and that at 12:40 P. M. did not include a

reading of the log (Ex. A-4; Ap. 152), and the pilot

took the bearing on Dungeness Lt. at 2:32 P. M.

(Ap. 1885).

May 16 (6:00 P. M. to 12:00 Midnight). The mas-

ter (Ap. 1564, 1565, 1611, 1613, 1617) and the second

mate came on watch (Ap. 1611, 1613, 4455, 4457,

4458, 4459) relieving the pilot and third mate. Like-



17

wise during this watch the first mate relieved the

master (Ap. 1613). May 17 (12:00 Midnight to 6:00

A. M.). The pilot (Ap. 1553, 1610, 1617) and the

third mate came on watch (Ap. 1610) relieving the

master and second mate. The third mate made all

of the entries in the log book on this watch, but made

no other entries on May 17 except the entry at 5 :05

P. M., Solando Id. (Ex. A-4; Ap. 154, 2412, 2413).

May 17 (6:00 A. M. to 12:00 Noon). The master

(Ap. 1565, 1617) and the second mate came on watch

(Ap. 1609, 1610) relieving the pilot and the third

mate. The first mate came on watch at 8:00 A. M.

(Ap. 2131, 2132, 2140, 2159, 2181, 1609)) relieving

the master (Ap. 2159) who was thereafter on the

bridge only occasionally (Ap. 2141) and the second

mate who was not on watch after 8:00 A. M. (Ap.

2160, 1836, 2143, 2179, 2216, 2339). It was on this

occasion that the second mate while off watch was

doing some personal chart work (Ap. 2259, 2260;

Pet. Reh. p. 43). Subsequent to 8:00 A. M. when the

second mate went off watch and the first mate came

on watch there are two entries in the log book, one

at 8:39 A. M. and the other at 10:00 A. M. (Ex. A-4;

Ap. 153). The master, although relieved, was never

long away from the bridge and the first mate in-

dicates that these two entries are his own (Ap. 2141).
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May 17 (12:00 Noon to 6:00 P. M.). The pilot

came on watch (Ap. 1609, 1617) relieving the master

and first mate. The third mate came on watch at

4:00 P. M. and as above stated made the entry in

the log book at 5:05 P. M., Solando Id. (Ap. 2338,

2339, 2413, 1612, 1836, 2179, 2216). Prior to the

third mate coming on watch at 4 :00 P. M. there are

two entries in the log book, one at 12:00 Noon, the

other at 2:00 P. M. and two entries thereafter, one

at 4:00 P. M. and one at 5:05 P. M. (Ex. A-4; Ap.

153, 154). Either the pilot or first mate made the

entry at 12:00 Noon at the change of watch (Ap.

2131) and the third mate made the entry at 5:05

P. M. (Ap. 2413). The entries at 2:00 P. M. and

4:00 P. M. merely note the log and the previous

course and do not involve a change in course and

were presumably made by the pilot. If the pilot

was assisted at 2 :00 P. M., it must be assumed that

he was so assisted by the first mate (Ap. 1555, 2144,

2181).

May 17 (6:00 P. M. to 12:00 Midnight). The first

mate (Ap. 2132, 2145, 2161, 2162, 2181, 2182) and

the second mate came on watch (Ap. 1609) relieving

the pilot and third mate. The first mate remained on

watch until 10:00 P. M. (Ap. 2132, 2145, 2161, 2181)

relieving the master who then came on duty (Ap.
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2145, 2161, 2181). May 18 (12:00 Midnight to 6:00

A. M.). The pilot (Ap. 1553, 1608, 1617) and the

third mate came on watch (Ap. 1608) relieving the

master and second mate. The third mate made all

of the entries in the log book on this watch, but

made no other entries on May 18 (Ap. 2412).

May 18 (6:00 A. M. to 12:00 Noon). The master

and the second mate came on watch (Ap. 1565, 1608,

1617) relieving the pilot and the third mate. The

first mate came on watch at 8:00 A. M. (Ap. 2181)

relieving the m^aster and the second mate went off

watch (Ap. 2163, 1836, 2143, 2160, 2179, 2216, 2339)

following which there is one entry in the log book at

10:00 A. M. (Ex. A-4; Ap. 155). This entry was

merely to note the log and previous course and was

presumably made by either the master or first mate

for as previously noted the master was never long

away from the bridge (Ap. 2141).

May 18 (12:00 Noon to 6:00 P. M.). The pilot

came on watch (Ap. 1607, 1608, 1617) relieving the

master and first mate. The third mate came on

watch at 4:00 P. M. (Ap. 1612, 1836, 2179, 2216,

2338). From 4:10 P. M. to 4:25 P. M. there was fire

and boat drill (Ex. A-4; Ap. 155, 156) and entries

in the log book were made by the pilot or first mate

(Ap. 1608). There are two entries, 12:00 Noon and
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2:00 P. M., prior to the time when the third mate

came on watch and two entries thereafter, 4 :00 P. M.

and 4:40 P. M. (Ex. A-4; Ap. 155). The third mate

made no entries in the log book during tliis watch

(Ap. 2412) and the entry at the change of watch at

12:00 Noon merely noting the log and previous

course was made by either the first mate or pilot

(Ap. 1608) and the remaining three entries, all of

which merely note the log and previous course, were

presumably made by the pilot. If the pilot was

assisted at 2:00 P. M. it must be assumed that he

was so assisted by the first mate (Ap. 1555, 2144,

2181).

May 18 (6:00 P. M. to 12:00 Midnight). The mas-

ter (Ap. 1565, 1566, 1607, 1617) and second mate

came on watch (Ap. 1568, 1570, 1607) relieving the

pilot and third mate. May 19 (12:00 Midnight).

The pilot (Ap. 1553, 1572, 1606, 1617) and the third

mate came on watch (Ap. 1607) relieving the master

and second mate and they were on watch at the tine

of stranding.

The foregoing testimony cannot justify a finding

other than that made by the district court that the

second and third mates stood *' eight-hour watches"

(Ap. 5477).
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Assuming That the Courtis Construction of the

Act Is Correct, There Was No Violation

Which Did or Could Have Contributed to the

Stranding (Pet. Reh. pp. 47, 53).

There Was No Failure to Show ''Lack of

Fatigue'' (Pet. Reh. p. 55).

Appellants studiously refrain from discussing

either the testimony or the argument set forth at

length in the petition for rehearing under the above

headings, from which it clearly appears that there

was nothing in connection with the navigation of the

vessel by either the pilot or the third mate which

indicates other than that both of these officers were

exerting their full ability in the navigation of the

vessel. This testimony conclusively demonstrates

that the sole cause of the stranding (eliminating all

other possible causes, including ''fatigue'') was the

tidal currents. This testimony supports and makes

improper any finding other than that made by the

district court "that the sole cause of the stranding

of the steamer DENALI ^ ^ * was due to faults or

errors in her navigation * ^ ^ '' (Ap. 5460) and the

finding of this court that the "vessel was wrecked

by fault of navigation * * * /' The fault in naviga-

tion was the failure to take proper precautions
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against the effect of the tidal currents and thus to

prevent the stranding.

Appellants assert that the pilot '^did not take

measures to avoid known danger" (App. Br. Eeh.

p. 30). Based on this false premise, wholly unsup-

ported by the findings of the district court or of this

court, appellants advance the conclusion that ^^This

is an occurrence so extraordinary and so closely re-

lated to physical and mental fatigue that it cannot

be attributed solely to personal negligence of an ex-

perienced and competent navigator." (App. Br.

Reh. p. 30). The district court did not find that the

pilot ^^did not take measures to avoid known dan-

ger," but on the contrary found, and the fact may

not be disputed, that measures were taken by the

pilot to offset the effect of the tidal currents by

putting ''the vessel's heading to starboard several

times" (Ap. 5480). The fault which the district

court found was that these measures were not suf-

ficient, not that no measures were taken to avoid a

known danger, as is appellants' premise. The dis-

trict court refused to find that this was other than

personal negligence of the pilot constituting a fault

or error in navigation, and expressly found:

''The most outstanding circumstance and
proof in the whole case is the fact that Pilot

Obert never at any time charged fault or in-
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sufficiency in the compasses, charts or division

of watches. He had more at stake than any
other member of the crew. He had a record of

40 years of honorable and efficient service at

sea, for about 30 years of which he was a navi-
gating officer in Alaska waters ; and at the hear-
ing before the Steamboat Inspectors he faced
the possibility of losing his license. Not even
the natural inclination which one ordinarily has
to first save himself was enough to weaken the

positiveness of his self-effacing statement (cor-

roborated by the master and third mate) that

it was currents, not compass deviation, which
were setting the vessel off course. He undoubt-
edly understood the significance of that state-

ment. By it he in effect shouldered personal
responsibilitu for extricating his ship from a
known peril by his careful and safe navigation."
(Ap. 5480, 5481).

*'***. There is neither evidence nor reason-
able inference from evidence that any person
connected with the navigation of the ship was
either fatigued from excessive labor or lacking
in sufficient sleep or rest at the time of the
stranding or at any time during the voyage."
(Ap. 5478).

and further

u ^ * ^ ^/i^ evidence here is clear and con-
vincing that the stranding was not in fact and
could not have been caused or contributed to by
duration or improper division of the mates'
watches, and I so find/' (Ap. 5478).
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It is interesting to note at this point that appel-

lants do not attempt to support the resume of the

factual situation at and shortly prior to the strand-

ing found in the majority opinion of this court pur-

porting to indicate conditions of extreme hazard at

the time of the stranding (Pet. Reh. p. 67) on the

basis of which the majority of this court states that

it ''is not surprising" that the vessel stranded and

seeks to justify its conclusion that the owner ^4ias

not maintained its burden of proof that the violation

of the statute could not have contributed to the dis-

aster * ^ -^ ." On the contrary, appellants now state

that from May 19 at 1 :30 A. M. until the time of the

stranding both the pilot and third mate could see

Dundas Island and Zayas Island at all times and

that the pilot was navigating by his eyesight and

landfalls on Zayas Island (App. Br. Reh. p. 29).

The appellants' position is not that there was a

situation of ^'anxiety and strain" such as suggested

in the majority opinion of this court, but on the

contrary and in the face of the specific findings of

the district court the position is taken that the

pilot was so ^'dull and inert" because his rest period

before coming on watch was six hours rather than

eight hours, that in the face of the obvious and

known danger of stranding on a charted rock he

took no measures to avoid the danger.
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Despite the fact that neither the district court

nor this court has found any violation of sec. 2 of

the Act in connection with the master's service on

the DENALI, appellants assert that there was such

violation in that he was not "m her service" (App.

Br. Reh. p. 32). It is believed that in fact appellants

charge that the master was too much "in her ser-

vice.'' There is nothing in the Act which makes it

unlawful for a master to stand a watch. A master

is always on duty and when in the pilot house is in

full command. The DENALI actually had two mas-

ter mariners sharing this continuous duty as the

pilot was a master mariner of many years ex-

perience.

Although the periods from 6 :00 to 12 :00 have been

referred to as the master's watch, the master did

not in fact stand that watch in any technical sense.

On the voyage from Seattle to the first port in

Alaska, the first mate customarily stood a portion

of the master's watch and also regularly relieved

the pilot (Ap. 1555, 2131, 2144, 2145, 2181). Irre-

spective of who would otherwise stand the watch on

sailing from Seattle, it is assumed that no criticism

is directed against the master taking charge of his

vessel on leaving Pier 2 while the vessel was passing

up Puget Sound on May 16, except as relieved by
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the pilot from 12:00 Noon to 6:00 P. M. and as

relieved by the first mate during the evening (Ap.

1613). On May 17 the first mate relieved the master

from 8:00 A. M. to 12:00 Noon and again from 6:00

P. M. to 10:00 P. M. (supra pp. 17, 18) so that as a

matter of fact on May 17 the master actually took

command of the vessel a maximum total of four

hours, namely, from 6:00 A. M. to 8:00 A. M. and

from 10:00 P. M. to 12:00 Midnight. On May 18

the first mate relieved the master from 8:00 A. M.

to 12:00 Noon (supra p. 19) so that as a matter of

fact on May 18 the master actually took command

of the vessel a maximum total of eight hours,

namely, from 6:00 A. M. to 8:00 A. M. and from

6 :00 P. M. to 12 :00 Midnight. If the Act prohibits

the master so taking command of his vessel when

another watch officer is at all times on duty, then

when may he lawfully take command of his vessel '^:

We believe to ask the question is to answer it and

that there was no possible violation of sec. 2 of

the Act in connection with the master's duties.

The master himself selected the hours he desired

to take command of his vessel and was, of course,

at perfect liberty to make his own determination.

At no time was he required to remain on duty be-

cause another watch officer was not available and
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on duty. If he had desired or thought it at all

necessary, he could have left the second mate on

watch alone on May 18 from 6:00 P. M. to 12:00

Midnight, or he could have called the first mate to

serve with the second mate. If he had so desired

he could have made this arrangement or without

this arrangement he could have taken command of

the vessel from 12 :00 Midnight. If he had done so

there would have been three licensed officers on

duty on this small freight vessel from 12:00 Mid-

night on, the master, the pilot and the third mate.

The master did not consider this either necessary

or desirable or he would have done so. How, then,

may it be charged that as to the master there was

a violation of the Act?

Second: Exoneeation Undee the Haetee Act

(Pet. Reh. p. 79)

As pointed out in the petition for rehearing the

owner is entitled to exoneration under the Harter

Act if it appears either that the vessel was in fact

seaworthy or if *^due diligence'' was exercised to

that end (Pet. Reh. pp. 80, 81).
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The district court found that the vessel was in fact

seaworthy despite the alleged violation of the Act.

(Pet. Reh. p. 80). The majority of this court,

although finding that the vessel was operated in

violation of the Act, did not, as suggested by appel-

lants, find the vessel to be in fact unseaworthy, nor

deal with that question in its opinion (App. Br.

Reh. p. 37).

In answer to the owner's position that a viola-

tion of the Act '^ would not necessarily render the

vessel unseaworthy," appellants assert that Hart-

ford & New York Transp. Co. v. Rogers & Hubhard

Co., 47 P. (2d) 189, 191 (C. C. A. 2; 1931), from

which the quotation is taken, ^^was erroneously de-

cided" and inconsistent with New York Marine

No. 10 (unreported, App. Br. Reh. App. p. 217)

(App. Br. Reh. p. 40). This decision cannot thus

be disposed of as ^^ erroneous" as it is well sup-

ported on the point for which it is cited by authori-

ties therein set forth and clearly announces the

correct rule. It is not ^inconsistent" with Netv

York Marine No. 10, which was a collision case not

involving an}^ questions under the Harter Act. It is

conceded that certain dictum or unnecessary lan-

guage in the decision not affecting the point for

which it is cited is contrary to May v. Hamburg,
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etc., 290 U. S. 333, 350 (1933), on the necessity of

causal relation between ''defect and the disaster"

under the Harter Act.

In In re Pacific Mail S. S. Co,, 130 F. 76 (C. C.

A. 9 ; 1904) it was found in fact that the vessel was

''insufficiently manned'' not that it was so merely

in laiv because of violation of a manning statute.

It is conceded that where a vessel is found in fact

to be either insufficiently or improperly manned or

equipped for the voyage on which she is engaged,

then the vessel is unseaworthy. Likewise it is con-

ceded that an owner in order to obtain the benefit

of the Harter Act has the non-delegable duty to

furnish a seaworthy vessel or to exercise "due dili-

gence" to that end and that the burden of proof

thereon is upon the owner (Pet. Reh. pp. 135, 147).

There is, therefore, no purpose in referring to cita-

tions by appellants to this effect.

The district court found in fact that the DENALI
(despite any violation of the Act) was sufficiently

and properly manned for the voyage on which she

was engaged and that she was "in all respects sea-

worthy and properly manned, equipped and sup-

plied for said voyage" (Ap. 5450).

In direct answer to the point at issue appellants

cite Martin v. Herzog, 228 N. Y. 164, 126 N. E.
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814 (1920), in which there was a collision occur-

ring after sundown between a buggy without lights

required by statute and an automobile. In reviewing

instructions refused and given to the jury in an

action for wrongful death of an occupant of the

buggy, it was held that omission of the lights was

negligence and as the collision occurred after sun-

down that was sufficient evidence '^from which the

causal connection may be inferred between the col-

lision and the lack of signals * * *
. If nothing else

is shown to break the connection, we have a case,

prima facie sufficient, of negligence contributing to

the result." This case supports rather than detracts

from the proposition that a vessel may in fact be

seaworthy although manned or otherwise equipped

in violation of a statute.

In answer to the argument that the owner ex-

ercised '^due diligence'' (Pet. Reh. p. 83) appellants

erroneously suggest that the owner is asserting that

such ^^due diligence'' need not be exercised at the

commencement of the voyage, citing The Valentine,

131 F. 352 (D. C. N. Y.; 1904) and The Elkton,

49 F. (2d) 700 (C. C. A. 2; 1931). No such asser-

tion is made and the two cited cases are not ap-

plicable to the situation here. Appellants make no

effort whatsoever to meet the owner's argument
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based on the evidence that the owner did in fact

exercise ^^due diligence" (Pet. Reh. p. 83). The

district court found:

*'That before and at the commencement of

said voyage of the steamer DENALI on May
16, 1935 the Petitioner exercised due diligence

to make said steamer in all respects seaworthy
and properh^ manned, equipped and supplied
for the contemplated voyage ^ * *

,
>> (Ap.

5450)

The reference by appellants to the ALAMEDA fine

case (supra p. 10) further strengthens the argument

heretofore made in the petition for rehearing, for

if the owner had relied on the ruling in that case

it would nevertheless have failed in the requisite

^'perfection" required by this court (Pet. Reh.

p. 87).

The only authority apparently referring to the

issue of ''due diligence" cited by appellants which

has any purported bearing on the present issue does

not detract from the owner's position. In The Nord-

pol, 84 F. (2d) 3, 5 (C. C. A. 2; 1936) the benefit of

the Harter Act was denied a shipowner because

hi fact it had failed to exercise "due diligence."

The court said: "The fault was in taking on a man

so incompetent in his anticipated work, and in this

degree diligence in making the ship seaworthy was

lacking." It is clear that the decision is not pur-
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ported to be rested on the statutory failure to ob-

tain a ^^certificate or sanction" for his employment,

for if so there was no need to further determine

whether in fact the man was incompetent and

whether ^^due diligence" had been exercised in his

employment.

In Ramsauer v. United States, 21 F. (2d) 907

(C. C. A. 9; 1927), seamen sought overtime compen-

sation for work performed between 5 :00 P. M. and

8:00 A. M. and on Sundays and holidays, although

not so provided in the articles, on the theory that

this was the '^ usage and custom." It was held that

there was no contract, ^'express or implied," for the

payment of such overtime. In The W. W. Bruce, 94

P. (2d) 834 (C. C. A. 2; 1938) a shipowner was

denied the benefit of the Harter Act for failure to

use ^^due diligence" to equip the vessel with ade-

quate navigational data and does not purport to

modify the doctrine for which the owner cites

United States Steel Prod, Co, v. American & For-

eign Ins, Co., 82 P. (2d) 752 (C. C. A. 2; 1936)

(Pet. Reh. p. 86).
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Third: Limitation of Liability (Pet. Reh. p. 89)

The Court Ereed in Applying the Rule of The

Pennsylvania (Pet. Reh. p. 92)

The majority of this court has held that (1) the

Rule must be applied in a non-collision case where

a violation of any general safety statute is shovm,

and (2) the Rule must be applied not merely to

determine whether the owner is primaily liable, but

also to increase the owner's burden of proof under

the Limitation Statute (Pet. Reh. p. 94).

\

I. The Rule of the Pennsylvania Is Limited to

Collision Cases (Pet. Reh. p. 97)
^

In admiralty, as at common law, liability for neg-

ligence or unseaworthiness, arises as a general rule

only when a complaining party is able to sustain

the burden of proving (1) that the defending party

has violated some duty owed to him and (2) that

such violation has actually caused a loss.

The appellants, while relying upon an alleged

non-compliance with the requirements of a statute

as establishing negligence or unseaworthiness, are

I
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further faced with a total lack of proof tending to

establish any causal relationship between the viola-

tion and the loss. They are, therefore, compelled to

urge upon this court that in admiralty an excep-

tional rule exists whereby, whenever a duty violated

by a party is founded on a statute, the court will

supply the missing proof on ^'causation" by ]Dre-

suming not only that the violation constituted negli-

gence, but that the negligence in fact caused the

loss. It is true that whether a cause of action be

asserted in admiralty or at common law, where the

violation of a statutory standard of conduct has

been established, the negligence of the violator will !

generally be presumed. This presumption does not

apply, however, where the conduct in question,

though in violation of a statute, was in no manner

unreasonable as to the particular complainant, be-

cause the violation was not sufficiently contempo-

raneous, or because the type of injury complained

of was not of the type against which the statute was

designed to protect the complainant. But whether

or not a statutory violation amounts to negligence

in a particular case, that does not by itself affect

the wholly independent issue of causation. Such

causation must be proved as an essential element in

establishing a party's liability for negligent con-

duct. This principle is so commonplace as to need
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no citation of authority. That liability is dependent

upon fault, is inherent in the Anglo-American sys-

tem of law (Pet. Reh. p. 98).

It has never been urged nor held that this same

basic theory of liability is not applicable in ad-

miralty. In fact, the converse has been invariably

announced as the controlling rule in admiralty. (Pet.

Reh. pp. 99, 100). In Cleary Bros, v. Port Reading

R. Co., 29 F. (2d) 495, 498 (C. C. A. 2; 1928) it is

said:

u ^ 4f 4f
^Yie libelant has failed to establish

that respondent's negligence * ^ * was *the

proximate cause' of the damage. In other words,
libelant's proof has left it uncertain whether
respondent or third parties ought to be made
responsible for the damages suffered by libe]ant.

*^ Dismissal of the libel was therefore cor-

rect * * *."

See: Republic of France v. French Overseas
Corp., 277 U. S, 323, 334 (1928) ; The Bay-
mead, 88 F. (2d) 144, 147 (C. C. A. 9;
1937).

However, appellants contend that in admiralty a

different rule prevails whenever a statutory (as

distinguished from non-statutory) duty has been

violated. They say that the libelant in such in-

stances need merely show that the violation ex-

isted and that injury occurred. Thereupon the court
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will presume not only that the violation constituted

negligence, but also that the negligence caused the

injury or loss complained of. This, they contend, is

the rule announced in The Pennsylvania (App. Br.

Reh. pp. 42 et seq.). We submit that unless there in

fact exists a compelling line of case authority, sus-

taining appellants' contention, or unless there be

some principle of law brought out in the cases which

is equally compelling, that this court should not

apply a rule which departs so fundamentally from

the usual principles of liability.

To support their contention that a different rule

of liability prevails in admiralty whenever a statute

is violated, appellants point to statements made in

collision cases to the effect that '^such a rule is nec-

essary to enforce obedience to the mandate of the

statute." (App. Br. Reh. p. 43.) They then ask:

'* Since the rule in The Pennsylvania is necessary to

secure obedience to the collision statutes, is not the

rule equally necessary to secure obedience to other

safety measures?", and they conclude: ''Obviously,

the necessity for enforcing obedience to one mandate

is the same as the necessity for enforcing obedience

to the other mandate." (App. Br. Reh. p. 44.)

No one doubts but that reasonable standards of

conduct, whether statutory or non-statutory, should
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in the public interest, as well as in the interests of

individuals more directly involved, be obe^^ed. But

to answer the implication of appellants' question

it may be said that the law so far has not found

it necessary in order to enforce obedience to con-

duct that the offending party be required to dis-

prove causation whenever a violation of duty is

shown. Furthermore, there is a counteracting public

policy against any rule which permits the estab-

lishment of liability without fault.

The Pennsylvania and corollary cases do not

alter the general rule requiring the libelant to

establish causation between violation of duty and

injury. These cases merely point out the necessity

under the peculiar circumstances which exist in

most collision cases for an exception to the general

rule. (Pet. Reh. p. 101.)

The urgency for a departure in collision cases

from the usual rule requiring the libelant to meet

the burden of proof of causation, is excellently de-

veloped in Neiv York and Liverpool U, S. Mail

Steamship Co. v, Eumball, 21 How. 372, 383, 384

(1858), where Mr. Justice Clifford for the court

said:

^^Many considerations concur to show that
all those engaged in navigating vessels upon
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the seas are bound to observe the nautical rules

recognized and approved by the courts, in the
management of their vessels on approaching
a point where there is danger of collision.

Those rules were framed and are administered
to prevent such disasters and to afford security

to life and property exposed to such dangers;
and public policy, as well as the best interests

of all concerned, require that they should be
constantly and rigidly enforced in all cases to

|

which they apply. Pew cases can be imagined
where it is more needful that they should be
observed than when a steamer and a sailing

vessel are approaching each other from op-
posite directions or on intersecting lines, for

the obvious reason that the negligence of the

one is liable to baffle the vigilance of the other;

and if one of the vessels under such circum-

stances follows the rule, and the other omits

to do so, or violates it, a collision is almost cer-

tain to follow * * ^.

^' Under the rule that a steamer must keep
out of the way, she must of necessity determine

for herself and upon her own responsibility,

independently of the sailing vessel, whether it

is safer to go to the right or left, or to stop;

and in order that she may not be deprived of a

means of determining the matter wisel.v, and
that she may not be defeated or baffled in the

attempt to perform her duty in the emergency,

it is required in the admiralty jurisprudence of

the United States that the sailing vessel shall

keep her course, and allow the steamer to pass

either on the right or left, or to adopt such

measures of precaution as she may deem best

suited to enable her to perform her duty and
fulfill the requirement of the law to keep out

of the way.
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'^Repeated decisions of this court have af-

firmed the doctrine here laid down, and carried

it out to its logical conclusion, and in so many
instances that the question cannot any longer
be regarded as open to dispute. Accordingly,
it was held in the case of the steamer Oregon
V, Rocca et at, (18 How. 570), that when a
steamer approaches a sailing vessel, the steamer
is required to exercise the necessary precautions
to avoid a collision; and if this be not done,
prima facie the steamer is chargeable with
fault. That decision was founded upon the rule

previously established in St. John v, Paine,
et al. (10 How. 583), where the whole subject

is elaborately considered, and the reasons of

the rule fully explained. Similar views are
also maintained in the case of the GENESSEE
CHIEF (12 How. 461), and in other cases to

the present time."

It is to be observed that the reason for the appli-

cation of the rule presuming causation in collision

cases is not founded upon the fact that a statutory

rather than a non-statutory rule has been violated,

but rather upon the necessity which exists when

two vessels are moving in relation to each other,

that each vessel shall know what to expect with

regard to the movements of the other. In St, John

V. Paine, 10 How. 557, 583, 584 (1850), referred to

in the above quotation. Judge Nelson said

:

*^ These rules [not statutory], which are the
results of the practical experience and wisdom
of navigators, cannot be too strongly impressed
upon the observance of those engaged in the
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management of vessels on our rivers, or other
waters where the course of business and trade

naturally confines the navigation to a par-
ticular tract or route; and it is the obvious
duty of the courts to apply them strictly in all

cases of collision^ * * *
^

u -x- ^ ^

^'By an adherence to this rule on the part

of a sailing vessel, the steamer with a proper
lookout will be enabled, when approaching in

an opposite direction, to adopt the necessary

measures to avoid the danger, as she will have
a right to assume that the sailing vessel will

keep her course. * * *
.

"
,

It is thus apparent that the application of the \

rule presuming causation in the early cases in

which the same originated was dependent not upon

the statutory or non-statutory nature of the duty

violated, but upon the absolute necessity in collision

cases of requiring each vessel to abide by all of the

customary sailing rules so that one vessel could be

certain of the movements of the other. Clapp v.

Young, Fed. Cas. No. 2786 (D. C. Mass. 1843), The

Emily, Fed. Cas. No. 4453 (D. C. N.Y.1845).

That the application of the rule presuming causa-

tion is limited to collision cases, and that its appli-

cation is not dependent upon the statutory nature of

the violation, is brought out in Parsons on Maritime

Law, Vol. 1, pp. 191, 192:
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^^ Generally, if a collision has happened, and
one vessel has been guilty of some negligence,
the burden is on her to prove that this negli-

gence was not the cause of the collision [citing

Clapp V. Young, Fed. Case No. 2786 ; Bulloch v.

Steamhoat LaMar, Fed. Cas. No. 2129 ; The Brig
Emily, Fed. Case No. 4453; Waring v. Clark,
5 How. 441, 465] ; and a plaintiff in a cause of
collision, must prove both care on his own part
and want of it in the defendant."

It is to be noted that Parsons states the causation

rule, later to become the Rule of The Pennsylvania,

as it existed prior to the time when most collision

rules were made the subject of statutes. Before the

collision rules were codified the burden was upon

the libelant to establish the respondent's unreason-

able conduct as in all other cases. This burden could

be met by proving that the respondent did not com-

ply with the customary collision rules generally

followed by mariners at that time. Negligence being

established, the rule, later to be known as the Rule

of The Pennsylvania, established a prima facie case

of causation, which had to be disproved by the vio-

lator of the Rule. However, it was not long before

the collision rules were virtually all made the sub-

ject of statutes or rules having the eifect of statutes.

This afforded a libelant the supplementary pro-

cedural advantage of a presumption of negligence

arising from the violation of a statute in addition
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to the presumption of causation which had been

recognized in collision cases irrespective of whether

the rule violated was statutory or otherwise. This

dual procedural advantage was present in The

Pennsylvania case itself, and has, of course, been

present in nearly all collision cases since that time,

for the simple reason that the collision rules have

now invariably become the subject of statutes, or

regulations having the effect of statutes. Parsons

on Admiralty, Vol. I, p. 193, footnote, refers to

the additional procedural advantage whereby negli-

gence as well as causation will be presumed in

collision cases where a statute has been violated

as follows

:

''If a vessel disregard the provisions of these

statutes, the burden is on her to show, in case

of a collision, that the accident was not owing
to such neglect,"

The above authorities make it manifest that the

appellants have entirely confused the two separate

and distinct presumptions involved in every collision

case wherein a statute has been violated, namely,

(1) the presumpton of neglect arising from the vio-

lation of any statute, and (2) the presumption of

causation in collision cases arising from the viola-

tion of any collision rule, statutory or otherwise.



43

As an illustration of this confusion, appellants

(App. Br. Bell. p. 57) refer the court to the opinion

of Judge Henry Billings Brown in Richliett & 0.

Nav. Co. V. Boston Marine Ins. Co., 26 F. 596, 602

(C. C. Mich. 1883), as containing the best statement

of the history and nature of the rule in the United

States. In this case. Judge Brown states

:

^^In this connection we understand it to be
the law that the violation of a statutory obli-

gation, or a proved neglect to conform to the

requirements of good seamanship, followed by
a disaster, raises the presumption that such
neglect contributed to it. This has been re-

iterated so many times in collision cases as to

have become elementary. Lownd. Col. 88; The
Genesee CJiief, 12 How. 447, 463; The De Soto,
6 How. 465; The Pennsylvania, 19 Wall. 136;
The Fenham, L. R. 3 P. C. 212; The Lion, 1

Spr. 44; The Northern Indiana, 3 Blatchf. 92,

106; The Leo, 11 Blatchf. 225; The Voorwarts
& Khedive, 5 App. Cas. 894, 900. In Taylor v.

Harwood, Taney, 437, 444, the chief justice,

stated, in general terms, that Hhe omission of

a known legal duty is such strong evidence of

negligence and carelessness that, in every case
of collision happening under such circum-
stances, I should hold the offending vessel as
altogether at fault, unless clear and indisputable
evidence established the contrary.' We under-
stand this principle to be of general application
in all actions where the question of negligence
is involved. Shear & R. Neg. §484. In Jetter
V. New York & H. R. R.,2 Keyes 154, a charge
that a street car proceeding at a rate forbidden
by the city ordinances w^ould render the com-
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pany liable, because in sucli case the accident
would be the result of their violating the cit}^

ordinances, was held to be proper, notwith-
standing the decision to the contrary in Brotvn
V. Buffalo & S. L, R. R., 22 N. Y. 191; relied

upon by the plaintiff here. See also Massoth
V. Delaware d H, C. Co., 64 N. Y. 524; Langlioff
V. Milwaukee R. Co., 19 Wis. 489; Hayes v.

Michigan Cent. R. Co., Ill U. S. 228; S. C. 4
Sup. Ct. Rep. 369. All the authorities are re-

viewed in an elaborate opinion in Grey's Ex'r.

V. Mobile Trade Co., 55 Ala. 387, and the case of

Brown v. Railroad Co., 22 N. Y. 191, distinctly

repudiated.''

The language of the opinion creates the impres-

sion that the two presumptions (of negligence and

of causation) are coexistent in all of the cases which

he cites, but such is not the case, for an examination

of the non-admiralty cases cited reveals that in each

instance the court was merely concerned with the

rule that the violation of a recognized statutory duty

establishes a presumption of negligence. None of

such cases stand for the proposition that upon the

mere violation of a statute causation will be pre-

sumed. St. Louis etc. Ry. Co. v. McWhirter, 229

U. S. 265 (1913) (Pet. Reh. p. 95).

The only non-collision Supreme Court case cited

by Judge Brown is Hayes v. Michigan Central R. R.

Co., Ill U. S. 228, 234 (1884), which involved no

question of causation, the court stating

:
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u * 4f 4f^ The single qiiestion ^' * * for present

decision is whether there was evidence of neg-

ligence on the part of the defendant which
should have been submitted to the jury."

Because the two presumptions (of negligence and

of causation) are applied as one in collision cases

involving violations of statutes, the two presump-

tions have in numerous instances been stated as a

single rule applicable whenever a statute is violated.

However, while loose language has been used, we

have been able to find but one case where the pos-

sible confusion arising from the merger of the two

presumptions in collision cases appears to have been

responsible for a misapplication of the collision nde

to a non-collision case. The case is the M. M. Chase,

37 F. 708, 713 (D. C. N. Y.; 1889) {infra p. 55). We
submit that appellants in urging this court to apply

the rule presuming causation in every case of a

statutory violation irrespective of whether it is a

collision case, have based their entire argument upon

a confusion of the two independent presumptions.

It is significant that appellants make no attempt

to refer to the early authorities which are adverted

to as indicative of the origin and nature of the pre-

sumption as to causation (Pet. Reh. pp. 105-107),

although in their reply brief prior to rehearing (p.

29) they admit that the rule presuming causation
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was generalty recognized and applied in the admi-

ralty long prior to The Pennsylvania, which rule, as

we have shown, is applicable only in collision cases.

Appellants contend that whether a penalty is im-

posed under a statute is immaterial in determining

whether the rule presuming causation applies (App.

Br. Reh. p. 44). They further observe that it should

reasonably be inferred from the fact that Congress

omitted a penalty in the Act that it was intended

that the rule presuming causation should apply

(App. Br. Reh. p. 45). We fail to see any relevancy

in the remarks calling for a reply.

Appellants appear to urge that inasmuch as the

Act was one intended to promote safe navigation

and to avoid such things as '^fire/' ^'running upon

a rock or iceberg/' and '^collisions," causation

should be presumed whenever the Act is violated

(App. Br. Reh. pp. 44, 45). That is to say, inas-

much as the accident in the instant case is within

the scope of the type of loss that the Act was in-

tended to prevent, therefore the Rule of The Penn-

sylvania presuming causation, should be applied.

Even though it be assumed that the stranding in

this case was within the scope of those dangers

which the Act sought to avoid, that fact would be of

assistance to the court only in ascertaining whether
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the violation of the statute could amount to negli-

gence. It has no relevancy whatsoever on the issue

of causation. The point is simply, that violation of

a statute can never constitute negligence unless, in

fact, the type of injury resulting v^as of a nature

which the statute was designed to prevent. In 38

Michigan Latv Review, p. 737 (March, 1940), a note

on this point states

:

^'If a plaintiff is to recover from a defendant
because of defendant's violation of a statutory

duty, the plaintiff must show that he is of the

class of person intended to be protected by the

statute, and that he has suffered the type of

harm which the legislature sought to prevent.
This is a well settled principle of law."

It is submitted that appellants in making this

contention have again confused the two entirely in-

dependent presumptions involved where both a col-

lision and a statutory violation are present. As in-

dicated above, the presumption of negligence from

a statutory violation can arise only when the loss

complained of is '^the type of harm which the legis-

lature sought to prevent." But such considerations

of '' statutory scope" bear no relation whatsoever to

the presumption of causation. Negligence of the

defendant must be established before any occasion

arises to consider the question of causation and this

negligence may be established by presumption when



48

a plaintiff brings his loss within the purview of the

statute which has been violated. The final step in a

plaintiff's case, namely, proof of causation, is es-

tablished in collision cases, and in collision cases

only, by a second presumption—a presumption of

causation which arises from the peculiar situa-

tion and circumstances attendant upon a collision.

(supra pp. 37-42) , Pet. Reh. pp. 102-104)

.

Appellants also ask the question (App. Br. Reh.

p. 45) : ^^Did Congress intend to give the benefit of

the Limitations Statute to a shipowner when his

ship at the time of the disaster was, with the privity

of the shipowner, navigating in violation of a stat-

ute adopted by Congress to promote safe naviga-

tion?" In other words, did Congress, in the Lim-

itation Statute, intend that a shipowner should be

deprived of his rights under the statute whenever

it could be shown that a statute had been violated

irrespective of whether such violation had any causal

relation to the disaster "? In the first place, what-

ever the correct answer to appellants' question may

be, that answer is of no assistance in determining

when, under the authorities, the Rule of The Penn-

sylvania presuming causation should be applied. In

the second place, appellants' question is answered in

The El Sol, 45 P. (2d) 852, 855 (D. C. N. Y., 1930),
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aff'd. Southern Pac Co. v. United States, 72 F.

(2d) 212, 215 (C. C. A. 2, 1934), where it is said:

'^To preclude limitation on the ground of

privity or knowledge it is not, in my opinion,

sufficient merely to prove that there was a fail-

ure in equipment inspection or personnel to

which the shipowner was privy or of which he
had knowledge. It must be shown that the fault

in equipment, inspection or personnel actually

contributed to the accident in respect to which
the shipowner seeks limitation.

^^This is a practical world and an omission to

which a shipowner is privy, but which has not

any causal connection with the damage for

which claim is made, is venial in the eyes of the

law."

The appellants assert that this language was not

approved on the appeal. (App. Br. Reh. 66.) This

is not correct, and the position is even more strongly

asserted by Judge Learned Hand in the following

language (p. 215) :

''The claimant must prove what he must
prove if he were the actor; a definite tort or

contract, and the petitioner's connection with it.

The petitioner need show no more than that he
was not privy to the wrong which the claimant

has proved/'

This is not in conflict with The Silver Palm, 94 P.

(2d) 776 (C. C. A. 9, 1937). See also The Doris

Kellogg, 18 F. Supp. 159, 164 (D. C. N. Y., 1937),

aff'd 94 F. (2d) 1015 (C. C. A. 2, 1938).
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Summary of Case Law Citing the Pennsylvania

ON ^^BuRDEN OF Proof/' (Pet. Reh. p. 108.)

We have summarized all of the federal cases which

as much as cited The Pennsylvania on ''burden of

proof" (Pet. Reh. pp. 108-112). This revealed a

unanimity in the case law on the subject {The M. M.

Chase, 37 F. 708 (D. C. N. Y., 1889) being the sole

anomalous decision) corroborating our conclusion

that the very nature and the history of the rule

presuming causation required its application in col-

lision cases only. Appellants in an attempt to sal-

vage case law authority for their position, have

found it necessary to refer to mere language con-

tained in a few of the cases. Such statements we sub-

mit to the extent that they suggest or indicate that

causation will be presumed in admiralty whenever

a statute has been violated, irrespective of the type

of case involved, are the merest dicta and have re-

sulted from the failure to distinguish between the

presumption of causation in collision cases and the

presumption of negligence (that is, violation of duty

to use due care), which generally arises whenever a

statute is violated. The later cases which have, per-

haps, loosely stated the rule have merely reiterated

similar erroneous dicta in earlier cases.
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Chief Justice Marshall in the famous case of Co-

hens V, Virginia, 6 Wheat. 264, 399 (1821), ad-

mirably stated the rule which should govern a court

in considering ''language'^ in a case which goes be-

yond the actual decision, as follows

:

'^It is a maxim not to be disregarded that

general expressions in every opinion, are to be
taken in connection with the case in which those

expressions are used. If the}^ go beyond the

case, they may be respected, but ought not to

control the judgment in a subsequent suit when
the very point is presented for decision. The
reason of this maxim is obvious. The question

actually before the court is investigated with
care and considered in its full extent. Other
principles which may serve to illustrate it are
considered in their relation to the case decided,

but their possible bearing on all other cases is

seldom completely investigated."

In McLaren v. Fleischer, 256 U. S. 477, 482

(1921), it is stated that such ^^observations are

neither authoritative nor persuasive."

We have discussed in previous briefs filed with

this court The Princess Sophia, 61 F. (2d) 339 (C.

C. A. 9, 1932) ; Puget Sound Navigation Co, v. Nel-

son, 59 F. (2d) 697 (C. C. A. 9, 1932) ; Richlieu Nav.

Co. V, Boston Ins. Co., 136 U. S. 408 (1890) ; Amer.

Mcht. Marine Ins. Co. v. Liberty Sand & Gravel

Co., 282 F. 514 (C. C. A. 3, 1922) ; Flint, etc. v. Ma-

rine Ins. Co., 71 F. 210 (D. C. Mich., 1895) ; The
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Material Service, 1937 A. M. C. 925 (D. C. Wis.,

1937), aff'd Leathern Smith-Putnam Nav. Co. v.

National U. F, Ins. Co., 96 F. (2d) 923 (C. C. A. 7,

1938) ; White Oak Transp. Co. v. Boston, etc. Co.,

258 U. S. 341 (1922) at sufficient length, and we do

not feel that further comment concerning the lan-

guage contained in such cases will be of assistance

to this court (Pet. Reh. pp. 94, 109, 110, 111, Ap-

pellee's Br. pp. 152, 153). We will, therefore, but

comment briefly on points not heretofore developed

with respect to the cases cited by appellants.

Referring to RicMieu Nav. Co. v. Boston Ins. Co.,

136 U. S. 408, 422 (1890), appellants urge that

whether or not the court said it was applying the

Rule of The Pennsylvania, it must have applied

that Rule because (1) under the Canadian Statute

no presumption of causation arose, and (2) under

a policy of marine insurance it is axiomatic that

the assured never is required to do more than to

show by a preponderance of evidence that the loss

was not caused by the excepted peril (App. Br. Reh.

p. 48). Appellants are correct in stating that the

Canadian Act merely presumes that a violator has

committed a ''willful default." This is merely

equivalent to a presumption of negligence. Appel-

lants are correct in their statement as to the usual
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rule in insurance cases. However, appellants are in

error in the inferences which the}^ seek to draw

therefrom, as will be made apparent from a careful

reading of the opinion, where it was stated

:

*^In The Pennsylvania, 19 Wall. 125, it was
held that where a vessel has committed a posi-

tive breach of statute, she must show not only

that probably her fault did not contribute to

the disaster, but that it could not have done so.

And this was but the statement of the settled

rule in collision cases. In this case, in view of

the seventh section of the Canadian Statutes [a

presumption of negligence], and the fact that

perils occasioned by the want of ordinary care

and skill or of seaworthiness were excepted by
the policy [a presumption of causation]"^ the

same rule is applicable; hence, the burden was
on the plaintiff to show that neither the speed
of the steamer nor the defect of the compass
could have caused, or contributed to cause the

stranding. '

'

Thus the assured (plaintiff) was placed in the

same position and was subjected to the same pre-

sumptions as the violator of the statute in The

Pennsylvania, because (1) he was faced with a pre-

sumption of negligence by virtue of the Canadian

statute, and (2) he was faced with a presumption

*''It was necessary to the plaintiff's case that

it should appear from the whole proof that the

loss was not 'occasioned' by the want of ordi-

nary care * * * or on account of unseaworthi-
ness, and was not within the exceptions con-

tained in the policy * * *.'' p. 423.
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of causation because he was required to dissociate

his negligence from the loss in order to recover on

the policy, i. e. to avoid the specified exemptions.

It is to be noted that the court had occasion to

consider the nature of the burden of proof imposed

by The Pennsylvania as compared to the burden

of proof required of an assured in an action on a

marine insurance policy, where under the policy

it was necessary for the assured to prove that his

own negligence was not a cause of the loss. The

court concluded that the burden of proof on causa-

tion was the same in each instance. Therefore, when

appellants state that the burden imposed upon an

assured by exceptions in a policy of marine insur-

ance is merely 'Ho shown hy a preponderance of the

evidence that the loss was not caused by the ex-

cepted peril," they likewise, of necessity, concede

that the same burden inheres wherever the Rule of

The Pennsylvania is applicable.

Amer. Mcht, Marine Ins. Co. v. Liberty Sand &
Gravel Co., 282 F. 514 (C. C. A. 3; 1922), cited by

appellants, was another action on an insurance

policy. It was not even urged that the Rule of

The Pennsylvania should be applied inasmuch as

the only question before the court was that of

burden of proof under the insurance policy.
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Flint, etc. Co. v. Marine Ins. Co., 71 F. 210, 216

(D. C. Mich. 1895), cited by appellants, was also

an action upon a policy of marine insurance. The

court said

:

^^ There can be but one view of the evidence
in this cause. It not only fails to dissociate the

forbidden act and its consequences, but it estab-

lished incontestably the relation of cause and
effect between the speed and the stranding of

the steamer * * ^
.

"

Obviously there was no occasion to apply the Rule

of The Pennsylvania or any other rule presuming

causation where there was a direct finding that the

evidence ^'established incontestably the relation of

cause and effect between the speed and the strand-

ing of the steamer.

"

The M. M. Chase, 37 F. 708 (D. C. N. Y.; 1889) is

much discussed by appellants. Inasmuch as it has

been pointed out that this case should be classed as

anomalous in that it is the only non-collision case

which purports to apply the Rule of The Penn-

sylvania, appellants have accused us of attempting

to belittle a sound decision (Pet. Reh. p. 108). In

order to establish their contention that the case is

sound in purporting to apply the Rule of The

Pennsylvania upon its facts, appellants are com-

pelled to depend upon (1) a eulogy in behalf of
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the judge who delivered the opinion and (2) an

observation by proctors for appellants that ^4t was

cited by the Supreme Court of the United States

on another point in the case of Wells Fargo & Com-

pany V. Ford, 238 U. S. 503 at 505." (App. Br. Reh.

pp. 51, 52.) It can hardly be properly said that the

esteem in which Judge Brown is held in admiralty

circles, nor the fact that the case was cited on an-

other point by the Supreme Court, assists materially

in establishing the soundness of a statement of law

made in the opinion. It may be further noted that

Judge Brown cites The Pennsylvania and two dis-

trict court decisions in support of his application

of the presumption in that case. All of these cases

were strictly collision cases involving violation of

the collision rules. If, then, Judge Brown was of

the opinion that the rule was of general applica-

tion, he at least cited no authorities to support that

view.

In The Clevelander, 83 F. (2d) 947 (C. C. A.

2; 1936), cited by appellants, it was urged that

there having been a statutory fault, the Rule of

The Pennsylvania should apply. The court dis-

missed the contention by holding that there was

in fact no statutory fault. With respect to this case

appellants once again urge that this court should
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consider that inasmuch as the court based its refusal

to apply the Eule on the fact that there was no

statutory fault, that the court would have applied

the Rule in the event a statutory fault was found.

We submit that all that can fairly be implied from

a ruling such as the court made is that if in fact

a statutory fault had been found the court would

have been compelled to consider whether the Rule

should be applied in a non-collision case. The same

comments apply to The Carbonero, 106 F. 329 (C. C.

A. 1; 1901), cited by appellants.

The owner can agree with appellants that the

court in White Oak Transp, Go. v. Boston etc. Co.^

258 U. S. 341 (1922), ^^said nothing in its opinion to

indicate that it in any way departed from the pre-

vious holding in Bichlieu Nav. Co. v. Boston Ins.

Co., 136 U. S. 408." (Ap. Br. Reh. p. 53.) Instead,

the court, speaking through Justice Holmes, refused

to apply the Rule of The Pennsylvania in a case of

stranding, thus affirming the position stated in the

Biclilien case that the Rule in The Pennsylvania

was a collision rule only. If appellants are correct

in contending that the Rule of The Pennsylvania

applies whenever a party has violated a statute in

admiralty, then the court in the White Oak case

would have been required as a matter of law to
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apply, the Rule of The Pennsylvania against the

statutory violator involved therein. In fact this is

the very point which counsel strenuously urged in

its argument to the court. The court's reply, in that

case of stranding, was to the effect that the Rule was

inapplicable (Pet. Reh. pp. 110, 111).

In Dorrington v. City of Detroit, 223 F. 232 (C. C.

A. 6; 1915), cited by appellants, a collision oc-

curred between a schooner being towed by a tug and

a drawbridge. The statute involved required the

bridge to be opened promptly upon reasonable sig-

nals from vessels which were about to pass through.

The collision occurred after the tug had given the

usual signal for the bridge to be opened, and the

operator of the bridge had unduly delayed in open-

ing the same. On these facts it was held that under

the Rule of The Pennsylvania the city as operators

of the bridge, would be required to show that its

violation of the statute did not cause the collision.

The type of collision involved in this case properly

calls for an application of the Rule. The collision

rule involved in this case was no different than other

collision rules regulating the movement of ships

when in proximity to each other. Such rules are

designed for the purpose of advising one vessel as to

the movements of the other. We submit that the
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fact that one of such moving objects is a bridge

instead of a vessel does not alter the essential nature

of the situation.

Great Lakes Towing Co, v. Masaha S. S. Co.,

237 F. 577 (C. C. A. 6; 1916), and Newtown Creek

Towing Co. v. City of New York, 47 F. (2d) 883

(C. C. A. 2; 1931), cited by appellants, merely stand

for the proposition that the violation of a statute

is presumptively negligent and that in order to

overcome such presumption the party who has vio-

lated the statute must show that his conduct was

reasonable under the circumstances. The burden of

proof on the issue of causation was not considered,

although the factual situations would seem to permit

an application of the Rule of The Pennsylvania as

in Dorrington v. City of Detroit, 223 F. 232 (C. C.

A. 6 ; 1915) {supra p. 58)

.

In People's Coal Co. v. Second Pool Coal Co.,

181 F. 609 (D. C. Pa.; 1910) one party violated

the statute by failing to mark a sunken wreck and

thereafter the libelant ran his vessel upon the wreck.

It is difficult to appreciate upon what grounds the

appellants would urge that this case is an authority

for applying the Rule of The Pennsylvania in non-

collision cases. The statute clearly required that

the submerged vessel give warning of its presence
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for the benefit of all other vessels navigating in the

vicinity. Upon failure to comply with this collision

rule and a collision having resulted, the usual ap-

plication of the Rule would require that the vessel

which failed to warn the second vessel in the man-

ner prescribed by statute must rebut the presumed

causal connection between its violation and the

collision.

In Central Vermont Ry Co. v. Bethune, 206 F.

868 (C. C. A. 1; 1913), cited by appellants, the

court merely alluded to the Rule of The Pennsyl-

vania as applying in collision cases in admiralty.

Summarizing the cases which appellants have par-

ticularly called to the attention of the court, we find

that in the only two non-collision cases to come be-

fore the Supreme Court in which it was urged that

the Rule of The Pennsylvania should be applied,

the court in the earlier case (supra p. 52) stated

that the Rule of The Pennsylvania was a collision

rule, but that that fact made no difference in the

case then before it because under provisions of the

insurance policy the same burden was placed upon

the plaintiff who had violated a Canadian statute.

In the last case to come before the Supreme Court,

a stranding case {supra p. 57), Justice Holmes, i

speaking for the Court, rejected the argument that
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the violator of a statute in admiralty must in all

cases establish no causal relation between violation

and loss. As to all other cases which the appellants

have cited as supporting the proposition that the

Eule of The Pennsylvania should be applied in non-

collision cases, we submit that none of such cases

has actually so held, with the one exception of the

M. M, Chase, 37 F. 708 (D. C. N. Y.; 1889), which,

we still submit, is anomalous.

II. The Penalty of the Rule Is to Transfer

THE Burden of Proof on ^^ Causation" From

THE Libelant to the Respondent. (Pet. Reh.

p. 112.)

No attempt has been made by appellants to answer

the authorities establishing that the penalty or bur-

den imposed by the Rule of The Pennsylvania, when

applicable, lies in the inability of the violator in

most collision cases to procure other than highly

speculative evidence to rebut the presumption

? gainst him. No extreme or extraordinary quantum

of evidence is required. Instead of answering the

authorities thus relied upon appellants merely re-

iterate the language used in some of the cases to
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the effect that the burden is an ^'extreme" one. We
submit that it requires some examination of the

cases in order to determine what is meant by the

'^extreme" burden on the violator where the Rule

applies. Certainly it cannot be denied but that it

is an ''extreme" penalty in any case to permit a

party to be held liable for an act of negligence with-

out first requiring that the plaintiff produce satis-

factory evidence to establish that the asserted negli-

gence caused the injury. The rule which appellants

urge upon the court is not the Rule of The Penn-

sijlvania at all, but rather the rule which existed in

England from 1871 to 1911 by virtue of a special

enactment by Parliament. The harsh English stat-

utory rule was repealed because of its gross unfair-

ness in that wherever it was shown that a maritime

regulation had been violated in a collision case,

the violator was conclusively presumed to be re-

sponsible if the violation ''might by possibility have

contributed to the collision.'' The Rule in The

Pennsylvania could not have been the rule embodied

in the English statute because Justice Strong in

The Pennsylvania relied on The Fenham, 23 Law

Times 329 (1870), as an authority for the rule which

he was then applying and The Fenham was decided

prior to the enactment of the English statute (Pet.

Reh. pp. 116, 117).
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Inasmuch as the majority opinion differs from

that of the minority solely on the ground that the

Rule of The Pennsylvania required the owner to do

more than establish by the ordinary quantum of

evidence that the alleged violation did not cause

the loss, we again urge the court to re-examine the

authorities referred to on this point in our petition

for rehearing. Those authorities show that under

the true Rule of The Pennsylvania where applicable,

the violator need merely establish by satisfactory

evidence—not mere speculation—that the violation

did not cause the loss (Pet. Reh. pp. 112-127).

III. The Rule of the Pennsylvania Is Not Ap-

plicable On the Issue of Limitation (Pet. Reh.

p. 128)

Appellants make no direct attempt to answer the

owner's argument (Pet. Reh. pp. 128, 143) except by

reference to the Convention for the Unification of

Certain Rules with Respect to Collisions Between

Vessels, Brussels, 1910 (Pet. Reh. p. 142; App. Br.

Reh. p. 69). Appellants cite the New York Marine

No, 10, (C. C. A. 2; 1940, unreported App. Br. Reh.

p. 17) now pending on rehearing.
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In this case a collision occurred between a barge

in tow of the tng New York Marine No. 10 and a

barge in tow of the tug C, F. Coughlin. The district

court, The New York Marine No, 10, 25 F. Supp.

847 (D. C. N. Y. ; 1938), found the New York Marine

No. 10 solely at fault. On the appeal this finding is

affirmed. The remaining question was whether the

district court properly denied limitation of liability

to the charterer of the New York Marine No. 10. It

was urged in opposition to the granting of limitation

that the tug was insufficiently and incompetently

manned. The district court found that only one of

the two deckhands (Costello) was on board at the

time of collision and this was admitted to be a stat-

utory fault. The district court further found that

Costello was incompetent with the privity and

knowledge of the charterer and that his incompe-

tence was a contributing cause of the collision and

therefore denied limitation. On the appeal it was

held that Costello could not be said to be incom-

petent merel}^ because of his inexperience and that

his failure to stand by was a fault chargeable to the

failure of the master to give instructions, rather

than to the charterer's knowledge of his inexperience

and that therefore the district court was in error in

denying limitation on that ground. The circuit court

of appeals, however, found that the charterer had
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privity and knowledge of the fact that only one of

the two deckhands was on board at the time of the

collision, which, as noted, was admitted to be a stat-

utory fault. The court then held, applying the Rule

of The Pennsylvania that the owner had failed to

show that this shortage of deckhands ^^was not" a

contributory cause of the collision and denied limita-

tion of liability.

This being a collision case, the circuit court of

appeals apparently applied the Rule of The Penn-

sylvania for the purpose of determining the question

of liability. If, however, the court likewise applied

the Rule on the issue of limitation, it did so in error

and without proper consideration of the point in-

volved. None of the authorities stated in the opinion

support any such application of the Rule. If this

case is to be understood as standing for the applica-

tion of the Rule to facts such as are present in the

case at bar, it is the only decision other than the

decision of this court that has ever so held. If that

were the intent and purpose of the decision it would

seem that the opinion of this court reported in 105

F. (2d) 417 would have been referred to, as proctors

for appellants here were likewise proctors for like

interests in that case and must necessarily have re-

ferred the court to the decision of this court if con-

sidered to be in point.
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In the New York Marine No, 10^ the circuit court

of appeals cites eleven cases. Of these, five were

collision cases, wherein the only question before the

court was that of primary liabilit}^ and the rights of

no party under the Limitation Statute were involved.

The Pennsylvania, 19 Wall. 125 (1873) ; The Albert

Dzimois, 177 U. S. 240 (1900) ; Lie v. San Francisco

(& Portland S. S, Co., 243 U. S. 291 (1917) ; The

Suffolk, 258 P. 219 (C. C. A. 2; 1919) ; The Fulton,

54 F. (2d) 467 (C. C. A. 2; 1931). The remaining

six cases did involve the Limitation Statute. In

McGill V, Michigan S. S. Co,, 144 F. 788 (C. C. A. 9;

1906) and in The Annie Faxon, 75 F. 312 (G.

C. A. 9; 1896) the cause of loss was found as a fact^

in the former incompetency of the person in charge

of the vessel, in the latter the unsafe condition of

the boiler and firebox. In the former limitation was

denied because of privity and knowledge of the

owner of the incompetency, in the latter limitation

was granted as to cargo claims there being no privity

or knowledge of the owner, but as to personal injury

and death claims the owner was held liable under

the provisions of E. S. §4493 (Title 46 U. S. C,

§491). In neither case was the Rule of The Penn-

sylvania referred to or applied.

In The Rambler, 290 F. 791 (C. C. A. 2; 1923)

limitation was granted and the decision of the dis-
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trict court denying limitation was reversed. The

court stated (p. 792) :

^'Consequently by this finding of fact liability

is fixed; it remains for the petitioner affirma-

tively to show that it is entitled to limit in

accordance with the statute. It would serve no
purpose whatever to recite the evidence given
by petitioner to establish its right to limit ; it is

enough to say that it made out at least as good
a case as that held sufficient in the often quoted
and approved decision in The Annie Faxon, 75
Fed. 312, 21 C. C. A. 366.

''It then remained for the claimant respond-
ents to upset the petitioner's case as made, and
to prove facts which would enable the court to

find that the loss and damage complained of had
occurred with the privity or knowledge of the
petitioner owner. Not burden of proof, but the
burden of evidence, was shifted, when the pe-
titioner gave evidence bringing itself within the
case last cited."

Similarly, in the case at bar the owner having es-

tablished a prima facie case by proving by a pre-

ponderance of the evidence that the sole cause of

the loss was a fault or error in navigation, of which

the owmer had no privity or knowledge, it then re-

mained for the appellants to upset the owner's case

and prove facts which would enable the court to

find that the loss occurred with the privity or knowl-

edge of the owner. -
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In The 84-H, 296 F. 427 (C. C. A. 2; 1923) limita-

tion was granted and the district court was re-

versed. The sole ground of reversal was that the

claimant had failed to establish any negligence cre-

ating liability and therefore the owner was entitled

to exoneration from all liability, irrespective of what

facts he may have had privity or knowledge of. The

court in unmistakable language held that privity or

knowledge is immaterial unless it be of the thing

which caused the loss.

In Southern Pac. Co, v. United States, 72 P. (2d)

212, 215 (C. C. A. 2; 1934) limitation was granted.

The court did not approve the application of the Rule

of The Pennsylvania on the issue of limitation and

'^assuming * * ^ arguendo'' its application found,

as did the district court here, that the alleged stat-

utory fault did not contribute to the collision. Proc-

tors for appellant in this case there urged the court

to indulge in the inference that there might have

been some causal connection between the statutory

fault and the collision, thereby debarring the owner

from limitation. The court referred to the argument

as a '^ house of cards" and concluded with the state-

ment, ^'It is difficult to be serious in discussing such

phantoms."
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Appellants assert (App. Br. Reh. p. 68) in an-

swer to the owner's argument as to the effect of the

decision of the majority of this court in a collision

between a domestic and foreign vessel (Pet. Reh,

p. 140) that no disadvantage will result to domestic

vessels, as in limitation proceedings both vessels

would be subject to the same law. Oceanic Steam

Nav. Co. V. Mellor, 233 U. S. 718 (1914). The Lim-

itation Statute, however, relates merely to the rem-

edy and not to liability. The Mandu, 102 F. (2d)

459 (C. C. A. 2; 1939). Liability is governed bj the

law in effect where the collision occurs, with the

express qualification that persons in charge of either

vessel will not be subject to blame while following

rules and regulations of their own government. The

Scotland, 105 U. S. 24 (1881) ; The Belgenland, 114

U. S. 355 (1885). Where the rules and regulations

of the two governments conflict, each vessel is bound

to obey those prescribed by its government. The

Scotia, 14 Wall. 170 (1871).

As practically every maritime nation has adopted

the International Rules of the Road it would be

entirely proper to apply the Rule of The Pennsyl-

vania for a breach by either vessel of these rules.

If the DENALI instead of stranding in Canadian

waters had collided with a Canadian vessel in such
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waters (whose watch system was identical but not

in violation of any applicable law) and the resulting

litigation should be brought in the courts of this

country, would our courts penalize the DENALI
under the Rule of The Pennsylvania for breach of

a watch statute in favor of the Canadian vessel ? It

has been held by this court that compliance by a

Canadian vessel with her own rules should be ac-

cepted as compliance with the laws of this country.

The Princess Sophia, 35 F. (2d) 736, (D. C. Wash.

1929), aff^d 61 F. (2d) 339 (C. C. A. 9; 1932). Cer-

tainly such Canadian vessel having an identical

watch system in compliance with the inspection laws

of Canada could not be held at fault nor could the

Rule of The Pennsylvania be applied. On the other

hand, if any of the ^' Rules of the Road,^' which are

of general application to both vessels, had been

violated by either vessel, the Rule of The Pennsyl-

vania would be properly applicable on the issue of

liability. It seems clear, therefore, that the Supreme

Court never intended even in collision cases that the

Rule of The Pennsylvania should be applied in the

case of inspection statutes relating solely to the in-

ternal management of a vessel, but only intended

the Rule to be applicable to those rules and regula-

tions which have been adopted for the sole and ex-

press purpose of preventing collisions between two

vessels.
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Mere Error of Interpretation of Statute Does

Not Constitute Privity or Knowledge. (Pet.

Reh. p. 144)

This court, although not expressly so stating, has

apparently ^ imputed'' knowledge to the owner on

the theory of a long continued customary violation

of the Act. We do not find that appellants seek to

support such imputation. The evidence as to such a

violation is indeed meager. The master testified as

to the division of watches on the DENALI and gen-

erally that the same were in accordance with the

general custom of the owner on its freighters (Ap.

1616). The first mate testified merely that it was not

customary in the Alaska trade for the first mate to

stand a navigation watch in Alaska as he was in

charge of cargo (Ap. 1336). There were only 5 ves-

sels of the DENALI type in the owner's fleet (Ap.

550), and the testimony would hardly warrant a find-

ing of a long continued customary violation of the

Act on all 19 of the owner's vessels. The passenger

vessels carried two pilots in addition to the crew re-

quired bv their certificates (Ap. 1451) and in the

ALAMEDA fine case (supra p. 10) complaint was

directed against the pilots' watches as being in vio-

lation of the Act. Commenting upon the complaint



72

the Supervising Inspector of the Steamboat-Inspec-

tion Service, stated:

'

' It does seem to me that this complaint is far-

fetched, and should not for a moment be con-
sidered, as there is no doubt that the ship is

more than fully meeting the requirements of the

law." (App. Br. Reh. p. 204.)

And the Acting Secretary of Commerce approved

the pilots' watches as being in compliance with the

statute (App. Br. Reh. App. p. 205).

The ^^data" contained in the appendix to appel-

lants' brief on rehearing (if evidence at all) shows

that the principal proponent of this legislation was

one Captain William A. Westcott, an official of the

Masters, Mates and Pilots Association (App. Br.

Reh. App. p. 50). The complaint in the ALAMEDA
fine case was filed by the Masters, Mates and Pilots

Association on May 8, 1913 approximately two

months after the legislation was first approved. Act

of March 3, 1913 (Pet. Reh. p. 4). The master of

the ALAMEDA was entirely conversant with this

Act and construed it as permitting the pilots to stand

six hour watches, which construction was sustained

by the Department of Commerce. Is it conceivable

that the master of the DENALI some twenty-two

years later was not equally conversant with this Act,

especially as his association had been directly in-
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strumental in securing its enactment and had been

very diligent in seeking a strict enforcement thereof,

as evidenced by the complaint in the ALAMEDA
case^

It is obvious that the master of the DENALI con-

sidered that the watches set by him were in accord-

ance with the Act. The system of leaving to the

master the proper division of his watches had been

in effect for many years prior to Wilson's appoint-

ment as general manager in 1933. He did not change

this system (Ap. 524, 1222-1225, 1238, 1247). It is

possible that he knew in a general way as to how

the crews were divided into watches on these freight

vessels (there is no proof of this, however), but he

did not know that such system of watches was in

anywise violative of law.

There were certainly reasonable grounds for the

assumption that a system of watches on freight ves-

sels which had been in effect for so many years with

knowledge of and without any complaint by the In-

spectors of the Bureau of Marine Inspection and

Navigation, whose duty it was to enforce penalties

for violation thereof (Pet. Reh. pp. 84, 85), and with

full knowledge of and without further complaints by

the Masters, Mates and Pilots Association, and who

were certainly diligent in seeking a strict enforce-
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ment of the same, as witness the prompt complaint

in the ALAMEDA case, was not in violation of the

Act.

We submit that the foregoing is not only contrary

to the theory of any long continued and well known

customary violation of the Act, so as to impute

knowledge thereof to the owner but, coupled with

the positive denial of knowledge as to any unsea-

worthiness or other act of negligence by the execu-

tive officers, would preclude a finding of privity or

knowledge which was in any sense willful, deliberate

or unreasonable, within the settled construction of

the Limitation Statute (Pet. Reh. pp. 145, 146, 153).

That it was improper to so impute privity and

knowledge to the owner is demonstrated by the fol-

lowing cases.

In Providence & N. F. S, S. Co, v. Hill Mfg, Co,,

109 U. S. 578, 602 (1883) it was held that if a ship-

owner failed in securing exoneration from loss by

fire under the Fire Statute (R. S. § 4282, sec. 1, of

the Act of Mch. 3, 1851, Title 46 U. S. C. § 182) pro-

viding for such exoneration ^^ unless such fire is

caused by the design or neglect'^ of the owner he

might nevertheless secure limitation under the Limi-

tation Statute (R. S. § 4283, sec. 3, of the Act of

Mch. 3, 1851, Title 46 U. S. C. § 183, Pet. Reh. App.
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p. II), if such Are was caused '^without the privity,

or knowledge of such owner." The court stated:

^'It is contended that this section [sec. 1 of

the Act of Mch. 3, 1851, Fire Statute] covers

the whole ground so far as liability for losses by
fire is concerned, and therefore such liability

must be impliedly excepted from the relief pro-
vided by section three [sec. 3 of the Act of Mch.
3, 1851, Limitation Statute]. But we fail to see

why this should necessarily follow. ^ ^ *
. In

all cases of loss by fire, not falling within the

exception, the exemption from liability is total.

But there is no inconsistency or repugnancy in

allowing a partial exemption in cases falling

within the third section; that is, cases of loss

bv fire happening without the privity or knotvl-

edge of the owners. They may not be able, under
the first section, to show that it happened with-

out any neglect on their part * "^ * whilst they
may be very confident of showing, under the

third section, that it happened without their

privity or knowledge. The conditions of proof,

in order to avoid a total or a partial liability

under the respective sections, are verv differ-

ent."

It is well settled that the phrase in the Fire Stat-

ute ^'neglect of such owner" means personal negli-

gence of the owner, or in the case of a corporate

owner, negligence of its managing agents. The Doris

Kellogg, 18 F. Supp. 159, 166, (D. C. N. Y. 1937),

affU 94 F. (2d) 1015, (C. C. A. 2; 1938) ; Earle &
Stoddart v. Ellerman's Wilson Line, 287 U. S. 420,

424 (1932).
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Appellants state that The Virginia, 264 P. 986

(D. C. Md.; 1920), aff'd. in Bines v, Butler, 278 F.

877 (C. C. A. 4; 1921) ^4s in no way in point."

(App. Br. Eeh. p. 70). In this case a vessel, operated

substantially as a ferry boat between Norfolk and

Baltimore, was practically destroyed by fire, result-

ing in loss of life and personal injury, and loss of

cargo. A petition for limitation of liability was filed

claiming both exoneration under the Fire Statute

and limitation under the Limitation Statute. We
will refer to the facts and law of this case only as it

affected the cargo claimants. The district court

stated the issues so far as they involved cargo claim-

ants, as follows (p. 988) :

^^(2) Was the fire * ^ * the result of negli-

gence of the petitioners? If it was, the cargo
owners may share in the distribution of the

amount the petitioners can be required to pay.

a * * ^

'^(4) Was the disaster the proximate result

of something of which the petitioners had priv-

ity or knowledge?"

The district court in denying exoneration under

the Fire Statute because of ^'design or neglect" of

the owners resulting in the fire loss said (pp. 994-

996) :
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a Mr ^ ^ upon the demand of the government
a sprinkler system had been installed on the

freight deck. * * *
.

" * ^ * by a provision of the official regula-

tions * * * all vessels carrying passengers which
also carry freight ^ * -^ shall have * * ^ an
efficient overhead water sprinkling system. It

must be reliable and efficient, and so located

that the volume of discharge will be sufficient

entirely to cover or blanket the freight in case

of fire. ^ * ^
.

^' * * * cargo was habitually stored under the

valves, so that nobody could get to them, and
* ^ "^ for all practical purposes this made the

system useless. -^ * ^

u * ^ ^ the federal manager of the steamboat
line * * * in immediate charge of the Virginia
and other vessels * * ^ was in the habit of going
aboard her on the average of two or three times
a week. He admitted that he did not know par-
ticularly about the sprinkler system ^ ^ ^ and
said that he took no steps to see how it worked.
^ ^ ^

u * * *

**The Virginia went down to Norfolk one
night and came back to Baltimore the next. It

was never more than a few hours away from
the actual observation of the executive officers

of its owner, and in fact, as the testimony ^ * *

shows, they were frequently on board her. * * *.

Most certainly they made no attempt to have the
sprinkler system kept useful. It follows that
there tvas yieglect in the petitioners themselves



78

^ ^ * in seeing to it that the laws and regula-
tions were obeyed. But for such negligence, the
fire miglit have been extinguished before the
cargo was destroyed. Consequently, section 4282
does not protect the petitioners against the
claims of the owners of the lost merchandise."

The district court in granting limitation under

the Limitation Statute said (pp. 996, 997) :

^'In La Bourgoyne, 210 U. S. 122, 28 Sup. Ct.

673, 52 L. Ed. 973, the Supreme Court said that

^mere negligence, pure and simple, in and of

itself, does not necessarily establish the existence

on the part of the owner of a vessel of privity

and knowledge within the meaning of the stat-

ute.' The language was carefully guarded. In
the much later case of Richardson v. Harmon,
222 U. S. 100, 32 Sup. Ct. 27, 56 L. Ed. 110, the

court stated that section 4282 leaves an owner
^liable for his own fault, neglect, and contracts.'

The italics are mine. In Pendleton v. Benner
Line, 246 U. S. 357, 38 Sup. Ct. 330, 62 L. Ed.

770, the court said it was not disposed to dis-

turb that very strong and deliberate intimation.

In Capital Transportation Co. v. Cambria Steel

Co., 249 U. S. 334, 39 Sup. Ct. 292, 63 L. Ed.

631, the court approved and applied its later

decisions, but declared that it very much ap-

preciated Hhe danger that the act should be

cut down from its intended effect by too easy

a finding of privity or knowledge on the part

of owners,' and added, ^We are not disposed to

press the law in those directions further than

the cases go.' The determination in other re-

spects to give the statute a liberal construction

for the benefit of owners is shown in the latest

decision. Liverpool, Brazil & River Plate Steam
Navigation Co. v. Brooklyn Eastern District
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Terminal, 251 U. S. 48, 40 Sup. Ct. 66, 64 L.

Ed

^'The question is very close. I am not per-

suaded that the general statement in Richard-
son V. Harmon was intended to modify or over-
rule the more precise language used in La Bor-
gogne. There is no conflict between them. ^Mere
negligence, pure and simple, in and of itself,'

does not establish privity or knowledge. To do
that, there must be something more than mere
thoughtlessness or casual oversight. But, as

Richardson v. Harmon declares, there are
neglects that will. Perhaps the owner cannot
deny privity or knowledge, if the disaster hap-
pened in whole or in part because he more or

less consciously took a chance or closed his eyes
to something he did not want to be bothered
about, or because in some other way he fell

short of what a fair-minded, well-informed, and
impartial man would feel was his moral duty
in the premises.

^^ After much consideration, and a great deal
of hesitation, I have concluded that the negli-

gence of the petitioners does not amount to

privity or knowledge, within the meaning of
those words as used in section 4283. The con-
clusion of the whole matter is that they may
limit their liability as against cargo claimants,
# * -jfr ?7

On the appeal affirming the district court the cir-

cuit court of appeals restated the decision of the

district court as follows (p. 879) :

^^ ^ * * it was held * ^ * that the Director
General of Railroads was not entitled to ex-
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emption from all liability under section 4282,
because the testimony established that the fire

was caused by the neglect of the owner. It was
further held that, as against merchandise ^' * ^

the Director General was entitled to limit his

liability under the provisions of section 4283,
because the loss and damage occurred without
the privity or knowledge of the owner."

On the facts it was stated (pp. 879-881) :

a ^ ^ ^ it is manifest from the testimony that
so appalling an absence of all ready preparation
to meet a fire such as this was should rationally

lead to the inference that there was precedent
negligence * ^ * and some failure to observe the

regulations prescribed to prevent such an oc-

currence.

u * * *

^*It is evident, from the facts found b}^ the

court below, that there was such an entire ab-

sence of due preparedness and precautions, with
apparatus ready to be put into use to meet con-

tingencies of fire, as well as such a total break-
down of discipline at the critical moment, as to

show that they were the inevitable and natural

results of conditions which had long existed, and
which it was the duty of the owner of the vessel

to take proper measures to provide against. It

equally follows, from the testimonv and the find-

ings of the learned judge below, that the failure

to take such necessary and proper precautions

to ascertain the existence of what was necessary

in common prudence to protect from such a

casualty, and to see that provision was made
against it, was negligence on the part of the

owner, and that, that being the case, the pe-
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titioner is not entitled to exemption from lia-

bility as provided under the terms of section
4282. The evidence also established, as found
by the judge below, that there was neglect or
failure to comply with the provisions of title 52
of the United States Revised Statutes, and that
the spread of the fire and the consequent loss

and injury happened through such neglect or
failure.

^^Without again repeating the decisions re-

ferred to by the District Judge, we agree with
him that, although the liability exists under sec-

tion 4282, yet the owner is entitled to limit that
liability, so far as the destruction of any goods
or merchandise shipped on such vessel is con-
cerned, under the provisions of section 4283, to
the amount of the value of the vessel and her
freight then pending.

u 4f 4f *^ The exemption from liability and the
limitation of liability given in sections 4282 and
4283, United States Revised Statutes, are taken
from the statute passed in 1851 (Comp. St.

§§ 8020-8027) ; and, as has been often held, that
statute, which was passed for the purpose of
encouraging the building-up of the American
marine, is to be liberally construed."

Surely, if the long continued practice of so load-

ing cargo so as to render useless the sprinkler sys-

tem on the Virginia amounting to personal neglect

of the owner was still insufficient to charge the

owner with ''privity and knowledge" of the stat-

utory violation, then how may the owner here be

justly charged with ''privity and knowledge" of the
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alleged violation of the Act? We submit that this

case may not be summarily disposed of as being "in

no way in point" (App. Br. Reh. p. 70). Appellants

in a further effort to avoid the application of this

case, state
—

^4t is impossible to reconcile The Vir-

ginia with the most recent case from the Circuit

Court of Appeals for, the Fourth Circuit, viz., S. C.

Loveland Company, Inc., Owner of the Barge Fred

Smartley, Jr, v. Pennsylvania Sugar Company, 1940

A. M. C. 9"—(App. Br. Reh. p. 71). The case re-

ferred to, The Fred Smartley, Jr., 108 F. (2d) 603,

(C. C. A. 4; 1940) does not even remotely resemble

this case. In that case the cargo on the barge was

damaged as a result of her unseaworthiness and lia-

bility was established. Limitation of liability was

denied by the district court on two grounds—'^(1)

that, as the shipment was made pursuant to a per-

sonal contract containing an implied warranty of

seaworthiness, the owner of the barge was not en-

titled to limit liability; and (2) that the petition for

limitation of liability was not filed within the time

required by statute,"—and the ruling was affirmed

on appeal. In the case of Cullen Fuel Co. v. Hedger,

290 U. S. 82 (1933) cited by appellants, limitation

of liability was denied a barge owner for liability

established in favor of cargo damaged by reason of

unseaworthiness of the barge. This case reannounces
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the rule that there may be no limitation of liability

where the contract of carriage is the personal con-

tract of the owner, and includes either an express or

implied warranty of seaworthiness (infra p. 94).

Appellants are guilty of misquotation in stating that

the court pointed out ^Hhat it was not disposed to

excuse shipowners by permitting them to limit lia-

bility, when there had been laxness in connection

tvith making the ship fit and seaworthy/' (App. Br.

Eeh. p. 71).

There Was No Privity or Knowledge by the

Managing Officers of the Owner of the Al-

leged Violation of the Act (Pet. Reh. p. 147).

Appellants do not claim actual privity or knowl-

edge of the owner's executive officers as to any

unseaworthiness, negligence, or inefficiency of the

DENALI'S crew. They rely upon the alleged

knowledge of Murphy and Tracy upon the theory

that Wilson, as general manager, was ''ignorant

of the operation of appellee's ships and exercised

no authority" and that ''he did not review circu-

lars issued by department heads" (App. Br. Reh.
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p. 59). It seems to be their theory that Wilson

was either incompetent or had abrogated his man-

agerial duties to these subordinates (Murphy and

Tracy) and that they were the ^^ actual managers."

Wilson was in complete and sole charge of man-

agement and operation of the owner's fleet of 19

vessels; he determined all matters of policy and

with an organization of several hundred employees

specifically delegated certain duties to departmental

heads, all of whom reported and were responsible

to him for the efficient working of their depart-

ments (Pet. Eeh. p. 150, Ap. 458, 470, 478, 481, 489,

1255, 1262). The executive offices and all depart-

mental offices were located on the same dock; daily

conferences were held between Wilson and the de-

partmental heads relative to various details and

phases of the company's business (Ap. 471, 1255).

All matters out of the regular routine, including

departmental circulars, were referred to Wilson for

his approval (Ap. 1239, 1255).

tt ^ * * manifestly with a company of some
two thousand employees, divided into depart-

ments, you cannot follow all those details. They
have to be delegated to the department heads.''

(Ap. 1255)

Prior to joining the owner, Wilson had had over

twenty-two years of transportation experience, a
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portion of the time as chief executive; he had had

three years sea experience (Ap. 504). Wilson was

an experienced executive but it is not claimed that

he was a technical navigator.

This court held in Boston Marine Ins, Co. v.

Metropolitan Redwood L. Co,, 197 F. 703, 709 (C. C.

A. 9; 1912) (Judge Denman appearing as proctor

for the shipowner) :

^^But we cannot concede that an owner of a

vessel, in order to be entitled to limit his lia-

bility under the statutes, must, before sending
his vessel on her way, acquaint himself with
the science of navigation, or acquire expert
knowledge concerning his vessel, its equipment,
its machinery, or the necessary crew therefor,

or must place between himself and the master
an intermediary who shall possess such knowl-
edge. * * ^ "

Murphy as superintendent of maintenance and

repair had no duties whatsoever in connection with

operations, except as to engine room and radio per-

sonnel (Ap. 1279, 1281). Tracy as general agent,

was in charge of loading and discharging of cargo,

with limited authority in connection with operations

(Ap. 488; Pet. Ex. 9). He had authority to assign

licensed deck officers subject to the general man-

ager's approval of the master, but did not have un-

limited authority to hire and fire deck personnel,

as stated by appellants (Ap. 490, 529, 572). The
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masters reported to Tracy as to general routine

matters and made a written report in the form

of a letter to the general manager relative to inci-

dents of the voyage (Ap. 539, 542). The masters

had authority to discharge junior deck officers sub-

ject to Tracy's approval (Ap. 529), excepting in

the case of ''old employees" whose discharge was

subject to Wilson's approval (Ap. 529). Tracy had

authority to issue departmental circulars on routine

matters but it was necessary for him to obtain the

approval of the general manager of circulars deal-

ing with matters out of the ordinary routine (Ap.

1227, 1239). An examination of circulars in evi-

dence (Pet. Ex. 38) will show that they deal pri-

marily with cargo handling, condition of docks in

Alaska, complaints, steamboat inspection, and simi-

lar matters. These circulars demonstrate that Tracy

did not instruct the masters (at least in writing)

as to how they should divide their crews into

watches. This duty was delegated to each master

and in this case was performed by the master in

conference with the first mate (Ap. 1554, 1555). That

this was a proper delegation of duty was confirmed

by this court in American-Hawaiian S. S. Co. v.

Pacific S. S. Co., 41 P. (2d) 718, 720 (C. C. A. 9;

1930), where it is said:
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"By virtue of his office and the rules of mari-

time law, it is the master's duty to select and
station his crew." Butler v. Boston Steamship
Co., 130 U. S. 527, 554 (1889).

Specifically appellants assert that Murphy and

Tracy had actual knowledge of a system of dividing

the mates' watches in violation of the Act. Murphy

testified that it was not customary for the first mate

to stand a watch (Ap. 1336) and that these freight

vessels carried an additional navigating officer

(pilot) partly because of their local knowledge, and

partly to relieve the first mate of his navigating

duties so that he could supervise loading and dis-

charging of cargo in Alaska (Ap. 1452). However,

he testified that he had no knowledge as to how the

officers were divided as to watches or what watch,

if any, the first mate stood on that portion of the

voyage from Seattle to the first port in Alaska (Ap.

1455), and generally, that he personally had no

knowledge of '^any unseaworthiness * * * or any

insufficiency or incompetency among her crew per-

sonnel" (Ap. 1329). Tracy died prior to trial and

his testimony was not available. Assuming that he

had the same knowledge as Murphy, certainly this

would fall far short of knowledge of a customary

illegal watch system. Clearly, Murphy could not be

held a managing officer with respect to matters re-
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lating to vessels' deck personnel or operations, as

he had no authority or duties in connection there-

with. Clearly, Tracy could not be held a managing

officer, his duties were definitely limited and they

were performed at the home port. That both Mur-

phy and Tracy were competent for the performance

of their respective duties is not questioned.

Of the cases cited by appellants (App. Br. Reh.

p. 60), Craig v. Continental Insurance Co,, 141 U. S.

638, 646 (1891), announces the general rule that

where the shipowner is a corporation, the privity

and knowledge which precludes the statutory right

to limitation must be that of the managing officers.

The following cases cited by appellants show that

a subordinate agent has been held to be a managing

officer only where such agent is clothed with man-

agerial functions either at a distant port from the

home office or where he is entirely independent of

supervision by executive officers. Kellogg & Sons

V, Hicks, 285 U. S. 502, 511 (1932), '^ works man-

ager" who was ^'in charge of the Edgewater plant";

Parsons v. Empire Transp. Co., Ill F. 202, 206 I

(C. C. A. 9; 1901), ''superintendent" managing en-

tire fleet in remote waters; Eastern S. S. Corp. v.

Great Lakes Dredge & D. Co., 256 F. 497, 502 (C. C.

A. 1; 1919), ''general manager" who "had general
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control and direction of the company's business at

Boston"; Boston Towhoat Co, v. Darrow-Mann Co.,

276 P. 778, 781 (C. C. A. 1; 1921), ^^assistant man-

ager" who ^^had the managing of the entire fleet";

In re Jeremiah Smith & Sons, 193 F. 395, 397 (C. C.

A. 2; 1911), one who ^^managed the business of the

line at the Fall River end"; In re P. Sanford Ross,

204 F. 248, 251 (C. C. A. 2; 1913), ^^superintendent"

of one department of business of a large corporation

having different departments of business; Sanbern

V, Wright & Cobb Lighterage Co,, 171 F. 449, 455

(D. C. N. Y., 1909), aff'd. 179 F. 1021 (C. C. A.

2 ; 1910) ,

'

'

general superintendent '

'
; Chesapeake

Lighterage & Towing Co, v, Baltimore Copper S,

& R, Co,, 40 F. (2d) 394, 395 (C. C. A. 4; 1930),

^^superintendent"; Texas & Gulf S, S, Co, v, Par-

ker, 263 F. 864, 867 (C. C. A. 5; 1920), ^'manager";

New York Marine No, 10 (unreported, App. Br.

Reh. App. 217, C. C. A. 2; 1940), ^^managerial

agent" who was in charge at Buffalo.

Sperry Flour Co, v. Coastwise S, S, & B, Co,, 84

F. (2d) 785 (C. C. A. 9; 1936), involved only the

issue of the exercise of ''due diligence" under the

Harter Act and is not in point. The following cases

are not in point on the question here involved: The

Silver Palm, 94 F. (2d) 776 (C. C. A. 9; 1937),
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where operating company was held the alter ego of

the owner; In re Great Lakes Transit Corp.^ 81 F.

(2d) 441 (C. C. A. 6; 1936), involving an individual

owner and a case where there was a warranty of

seaworthiness by personal contract.

See:

Limitation of Ship Owners' Liability, XII
New York University Law Quarterly Re-
view, p. 25.

Limitation of Shipowners' Liability, Docu-
ment No. 196, The Maritime Law Associa-

tion of the United States, p. 2007.

This court in McGill v. Michigan S, S, Co., 144

F. 788, 794 (C. C. A. 9; 1906), has specifically held

that subordinate agents such as Murphy and Tracy,

were not persons whose privity or knowledge would

deprive the shipowner of the statutory right to lim-

itation. In that case it was so held with reference

to one Evers, a superintending engineer, likewise

described as the port engineer, with supervision over

motive power. Likewise this court in The Annie

Faxon, 75 F. 312, 317 (C. C. A. 9; 1896) had pre-

viously held to the same effect. In that case two

railroad corporations, one with an office in Port-

land, Oregon, and the other with an office in Chey-

enne, Wyoming, were the petitioners for limitation.
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DeHuff was ^^ foreman" in charge of the Snake

Elver boats, one of which exploded, resulting in

j)ersonal injuries and death and subsequent petition

for limitation of liability. The court said

:

'*It is only necessary for us to inquire * * *

whether it is sufficiently shown that the negli-

gence was without the knowledge or the privity

of the petitioners. In determining this ques-

tion, regard must be had to the method in which
the petitioners conducted their business. ^ * *

.

It was manifestly impossible that the officers

of these corporations, at their home offices,

should have had personal knowledge of any of

the transactions referred to in the evidence in

this case. It was not necessary that they should
have testified to such a want of knowledge. It

is obvious from the nature of the business in

which they were engaged that they were re-

quired to depute the duty of inspecting and
looking after the boilers and hulls of their

steamers to agents selected for that purpose.
DeHuff was a foreman in charge of the Snake
River boats. He was a marine engineer, licensed

by the United States, and a competent and
sldllful man. His immediate superior was Capt.
Pegram, port captain of the company, whose
office was in Portland, and who knew nothing
about boilers. Both these officers were under
E. W. Baxter, superintendent of the division,

whose office was also at Portland. The evidence
shows that DeHuff reported to his immediate
superior the facts concerning the condition of
the vessel and her boiler, and it is evident from
the testimony that the latter had no other
knowledge upon the subject than that which he
thus acquired, and that Baxter was not con-



92

suited or informed upon the subject. It is

found in the opinion of the court as follows

:

^^ ^It is not pretended that any managing
officer of the petitioning corporations did have
actual or personal knowledge of the defective

condition of the boiler, or of the failure to in-

spect the same after the alterations were made.

'

^^We cannot say that there was error in this

finding, or that in arriving at that conclusion

the court was not guided by a proper view of

the rules of evidence applicable to the testi-

mony."

In California Yacht Club of Los Angeles v. John-

son, 65 F. (2d) 245, 247 (C. C. A. 9; 1933), this court

announces similar principles and comments on many

of the cases cited by appellants indicating clearly

that under the previous decisions of this court

neither Murphy nor Tracy are such persons whose

privity or knowledge would deprive the owner of

the statutory right to limitation. The South Coast,

71 F. (2d) 891 (C. C. A. 9; 1934) is to the same

effect.
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This Is Not a Case of Personal Contract, Express

OR Implied, Depriving the Owner of the Right

TO Limitation.

Appellants are apparently 'irrepressible" as they

now seek to bring into this case an entirely new

issue. There was no contention or issue made in the

district court that this was a case of personal con-

tract of the owner depriving it of the right of limita-

tion for alleged unseaworthiness. No exceptions to

that effect were taken (Ap. 5491), no assignments of

error to that effect were made (Ap. 5512, 5528), and

no reference to such contention has heretofore been

made in this court. This new issue is not properly

before the court, but reference will be briefly made

thereto.

The district court found that all cargo of appel-

lants was carried on the DENALI under and pur-

suant to the terms of bills of lading (Ap. 5449, Pet.

Ex. 15). Clause 10 of the bills of lading provides:

'' Carrier's vessels are not warranted sea-

worthy save in so far only as exercise of due
care by Carrier in the selection of its agents
and superintendents and their attention to their

duties and their selection and appointment of
ship masters and officers and engineers and crew
have secured or may secure it.'' (Ap. 294)
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Clause 2 of the bills of lading provides

:

'^Neither fault nor failure nor improper load-

ing nor bad stowage nor improper custody nor
want of due care nor improper delivery of

merchandise by Carrier shall be presumed, but
same must, if alleged, be proved by shipper or

consignee." (Ap. 290)

There is here neither an express nor an implied

warranty of seaworthiness and no personal contract

of the owner. Where there is such personal contract

and warranty it is held that there is no right to

limitation of liability for loss or damage resulting

from unseaworthiness. To this effect are the follow-

ing decisions cited by appellants (App. Br. Reh. pp.

63-65) : Cullen Fuel Co, v. Hedger, 290 U. S. 82

(1933), wherein is cited Capitol Transp, Co. v. Cam-

bria Steel Co., 249 U. S. 334 (1919), Pendleton v.

Benner Line, 246 U. S. 353 (1918), Luckenhach v.

McCahan Sugar Ref. Co., 248 U. S. 139 (1918) ; The

Fred Smartley, Jr., 108 F. (2d) 603 (C. C. A. 4;

1940). See also The Soerstad, 257 P. 130 (C. C. A.

2; 1919); The No. 34, 25 P. (2d) 602 (C. C. A. 2;

1928).

In Earle & Stoddart v. Ellerman's Wilson Line,

287 U. S. 420, 429 (1932), the court in reference to

this rule stated

:
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^^ Moreover, the rule announced in the Pendle-
ton and Luckenbach Cases has been applied by
this Court only to private charter parties exe-

cuted by the owner. The bills of lading which
are said to contain ^personal contracts/ were not

executed by the respondent or by any of its

officers or managers. They were given, in large

part, by agents of railroads or other steamship
companies and are to be regarded merely as

ship's documents.''

The citation of such cases by appellants merely

confuses the issues before the court. The same ar-

gument by the same counsel was unsuccessfully made

in Earle & Stoddart v. Ellerman's Wilson Line, 287

U. S. 420, 425 (1932). It was there unsuccessfully

contended that an owner was not entitled to the

benefit of the Fire Statute for loss by fire resulting

from unseaworthiness of the vessel at the commence-

ment of the voyage if the unseaworthiness could have

been discovered by due diligence. The court points

out that 'Hhe fire statute, in terms, relieves the own-

ers from liability * unless such fire is caused by the

design or neglect of such owner.' The statute makes

no other exception from the complete immunity

granted." Cases similar to those here urged on the

court were likewise there relied upon. Similarly the

Limitation Statute requires only that the owner be

without '^privity or knowledge," no other condition

being required for limitation.
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In Richardson v. Harmon, 222 U. S. 96 (1911), it

was merely recognized that since the passage of the

Act of June 26, 1884, Sec. 18 (Title 46 U. S. C,

§189) that the Limitation Statute applied to non-

maritime torts and limitation of liability was allowed

to the owners of a steam barge for damage done to a

railroad drawbridge. In American Car & Foundry

Co. V, Brassert, 289 U. S. 261 (1933), it was merely

held that the seller of a vessel retaining title as se-

curity for the purchase price, and having no control

over its operation, was not entitled to limitations of

any liabilty under which he may be as manufacturer

and vendor to the purchaser and other persons with

him on the vessel for personal injuries and loss

of property occasioned by an explosion and fire.

Neither of these cases are to be taken as changing

the law on the subject of limitation of liability; it

still remains as before that a shipowner is entitled

to limitation of liability when he is without '^privity

or knowledge," and the test is not whether the loss

was due to his ^^faulf or ^^ neglect." The language

quoted from these cases by appellants means merely

that where the owner has *^ privity or knowledge" of

the fault or neglect which causes the loss, then he is

not entitled to limitation of liability. Detroit Trust

Co. V, Steamer Thomas Barium, 293 U. S. 21, 44

(1934).
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It is incorrect, as stated by appellants, that per-

sonal neglect when it relates to the fitness of the ves-

sel ^4ias always been a ground for denial of limita-

tion/' Providence & N, Y. S. S, Co. v. Hill Mfg.

Co., 109 U. S. 578 (1883) ; The Virginia, 264 F. 986

(D. C. Md.; 1920), aff'd. Hines v. Butler, 278 F. 877

(C. C. A. 4; 1921) (supra p. 76) Pet. Reh. p. 145).

In Henson v. Fidelity & Columbia Trust Co., 68 F.

(2d) 144, 147 (C. C. A. 6; 1933), it is stated:

u * * ^ 'privity or knowledge by the owners
is quite a different thing from their neglect' and
there may be neglect on his part which will not

deprive him of his right to limitation."

Petition of LieUer, 19 F. Supp. 829 (D. C.

N. Y.; 1937).

On the issue of burden of proof in limitation pro-

ceedings appellants cite a number of cases without

discrimination as to the issue involved (Apj). Br. p.

61). In The Silver Palm, 94 F. (2d) 776, 777 (C. C.

A. 9; 1937) this court recognized that in limitation

proceedings the burden of proving the cause of the

loss is on the cargo claimants and the burden of

proving lack of privity or knowledge of such cause

is on the owner. In Petition of Diamond Coal &
Coke Co., 297 F. 242 (D. C. Pa.; 1923), there was

involved only an issue of negligence on the question

of liability, limitation having been previously denied,
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one of the grounds being the owner's failure to es-

tablish that the breaking loose of nine barges which

were insecurely moored was without its privity or

knowledge. Petition of Diamond Coal d; Coke Co,^

297 F. 238 (D. C. Pa.; 1921). In The Edwin J.

Morrison, 153 U. S. 199 (1894) the owner had war-

ranted seaworthiness and had the burden of proving

compliance with the warranty to escape liability

{infra p. 102). The language quoted from The Cyg-

net, 126 F. 742 (C. C. A. 1; 1903) was written in

connection with the issue of ''due diligence" on a

claim of exoneration under the Harter Act (infra p.

109) and is not applicable here.

In McGill V, Michigan S. S. Co,, 144 F. 788 (C. C.

A. 9; 1906) the shipowner was denied limitation for

having placed an incompetent man in charge of the

vessel whose negligence caused the loss (infra p.

109). This case has no similarity, either in principle

or result, to The Pennsylvania, 19 Wall. 125 (1873)

as stated by appellants and if cited in New York

Marine No, 10 {supra p. 63) as being equivalent in

its result, it was erroneously cited. In The Drill Boat

No, 4, 233 F. 589 (D. C. Mass. ; 1916) aff 'd Eastern

S, S, Corp, V, Great Lakes Dredge & D. Co,, 256 F.

497, 504 (C. C. A. 1; 1919), which was a limitation

ease, it is stated that the burden was upon the owner
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to show that it ^^ exercised reasonable care and dili-

gence to see that the drilll)oat was manned with com-

petent men." This case was unsuccessfully relied

upon by appellants' proctors in Sotithern Pac. Co. v.

United States, 72 P. (2d) 212, 215 (C. C. A. 2;

1934) where Judge Learned Hand in commenting on

this case and the quoted language said:

*^The claimant must prove what he must prove
if he were the actor ; a definite tort or contract,

and the petitioner's connection with it. The pe-
titioner need show no more than that he was not
privy to the wrong which the claimant has
proved. Eastern S. S, Corp. v. Great Lakes B.
& D. Co., 256 P. 497 (C. C. A. 1), is not to the
contrary; the petitioner was held generally for
failing to instruct its servants, and the language
at the bottom of page 504 of 256 P., was not,

with deference, quite relevant; personal dili-

gence is not a condition upon limitation, as it is

upon immunity under the Harter Act * ^ * ."

In In re Reicliert Towing Line, 251 P. 214 (C. C.

A. 2; 1918) it was held that the owner had the

burden of showing that it was without privity or

knowledge of the defect (insufficiency of crank pin)

which caused the loss. Insofar as language appears

therein which may be construed as requiring a show-

ing of due diligence, it is subject to the same criti-

cism made by Judge Learned Hand.
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In Charbonnier v. United States, 45 F. (2d) 166,

(D. C. S. C; 1929) aff'd United States v. Charbon-

nier, 45 F. (2d) 174 (C. C. A. 4; 1930), a shipowner

was denied exoneration under the Fire Statute, it

having been personally negligent in the employment

of an incompetent crew, and this neglect was a con-

tributory cause to the fire which damaged the cargo.

The language quoted by appellants from the district

court opinion (p. 172) :

'^The failure to provide a seaworthy vessel or

competent crew is the personal neglect of the

shipowner, and debars him from the benefit of

the Fire Statute." (App. Br. p. 63)

is substantially the same as appears in The Etna

Maru, 20 F. (2d) 143 (D. C. Tex.; 1927) which proc-

tors for appellants urged upon and which was re-

jected by the Supreme Court in Earle & Stoddart v.

Ellerman's Wilson Line, 287 U. S. 420, 427 (1932).

In Virginia-Carolina Chemical Corporation v.

Murphy, 32 F. (2d) 87 (C. C. A. 5; 1929) appellants

assert that the evidence of sinking was so prepos-

terous that it was rejected by the court. This may

well be as the owner was subsequently convicted

of scuttling the vessel. United States v. Murphy, 50

F. (2d) 455 (D. C. Ala.; 1931), 59 F. (2d) 734 (D.

C. Ala. ; 1932). However, so far as material here, we

do not so understand the decision. It appears that
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the vessel was under charter containing a warranty

of seaworthiness, subject to the exemptions of the

Harter Act. The district court found the vessel sea-

worthy and that she was lost by striking a submerged

object. These findings entitled the owner as against

cargo claims to both exoneration imder the Harter

Act and limitation under the Limitation Statute and

both were apparently decreed. On appeal the finding

of seaworthiness was approved, but it was held that

it had not been shown that the vessel had struck a

submerged object. It therefore followed that in re-

versing for further proceedings the owner was en-

titled to limitation, but not to exoneration.

The Fiis^DiNG That Fault In Navigation Was the

Sole Cause of the Stranding Is Correct.

Appellants apparently urge (App. Br. Reh. p. 71)

that the finding of the district court

:

''That the sole cause of the stranding of the
steamer DENALI and the resulting total loss
of said steamer DENALI and her cargo, was
due to faults or errors in her navigation, of
which Petitioner was without privity or knowl-
edge. '' (Ap. 5460)
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is not supported by the other findings made by the

district court and therefore it should be rejected.

It is urged that the situation is similar to that in

The Edwifi I. Morrison, 153 U. S. 199 (1894). In

that case cargo was carried pursuant to a charter

party containing an express warranty of seaworthi-

ness and excepting dangers of the sea. The cargo

was damaged by sea water which entered the vessel

through a bilge-pump hole which was constructed

with a plate and cap to prevent such occurrence, but

which came off during the voyage. The district court

found the vessel liable as being unseaworthy because

the plate and cap were not properly secured and

came off for that reason and not because of the

action of the seas amounting to a danger of the sea.

On appeal the circuit court reversed the district

court and found that the damage to the cargo was

from a danger of the sea rather than from unsea-

worthiness. On further appeal the Supreme Court

reversed the circuit court and ordered a decree for

the amount found by the district court. This case

did not reach the Supreme Court on ^^ concurrent

findings" as stated by appellants. The Supreme

Court,, after stating that the damages awarded by

the district court resulted from the loss of the plate

and cap, stated the question to be ** whether that loss
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was occasioned by a peril of the sea or by the con-

dition of that covering as it was when the vessel

entered upon her voyage'' (p. 210). After referring

to the express warranty of seaworthiness by the re-

spondents, it was said (p. 211) :

'^It was for them to show affirmatively the

safety of the cap and plate ; and that they were
carried away by extraordinary contingencies,

not reasonably to have been anticipated,"

and that the real point in controversy is (p. 212)

:

u ^ * # ^j^ ^]^g respondents so far sustain the

burden of proof which was upon them as to

render the probability that the cap and plate

were in good condition and knocked off through
extraordinary contingencies so strong as to over-
come the inference that they were not in con-

dition to withstand the stress to which on such
a voyage it might reasonably have been expected
they would have been subjected? If the deter-

mination of this question is left in doubt, that
doubt must be resolved against them."

The findings of the circuit court were numerous

and those referred to by the Supreme Court were to

the effect that such bilge-pump holes and cap and

plate covering are not unusual (VIII) ; that before

sailing the cap and plate appeared secure by a visual

inspection but that tapping with a hammer or un-

screwing the cap might have developed any inse-

curity (XI) ; that such visual inspection was reason-

able (XII) ; that subsequently the wood to which the
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plate had been fastened looked white and sound

(XIV) ; that subsequently no marks of violence

other than a splintering of the wood about the screw-

holes were visible upon the waterway or adjacent

bulkheads or stanchions (XV) ; that it is to be in-

ferred that the plate was knocked out by something

striking violently against it (XVI). After stating

that finding XIV tends to support the inference of

finding XVI, the court stated that the tendency of

finding XV is to rebut it, as ''it seems almost in-

credible that no marks ^ ^ * (of blows of great vio-

lence) ^ ^ * appeared on the stanchions and bul-

warks * * * ." (p. 214) The court by reference to

the above findings and others stated that the visual

tests were not sufficient 'Ho establish the fact of

security'' and (p. 215) :

"The obligation rested on the owners to make
such inspection as would ascertain that the caps

and plates were secure. Their warranty that the

vessel was seaworthy in fact 'did not depend on

their knowledge or ignorance, their care or

negligence.' The burden was upon them to show
seaworthiness, and if they did not do so, they

failed to sustain that burden ^ * *
. In relying

upon external appearances in place of known
tests, respondents took the risk of their inability

to satisfactorily prove the safety of the cap and

plate if loss occurred through their displace-

ment."
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The court concluded with a statement that the

findings of seaworthiness were determined by the

interpretation which the law put upon the circum-

stances as stated in the previous findings and as

such, such findings were open to revision.

This case presents a different situation than here.

Appellants do not point to any other findings made

by the district court which either rebut or tend to

rebut the ultimate finding that the sole cause of the

stranding of the DENALI was due to faults or

errors in her navigation. On the contrary, the other

findings made by the district court will support no

other inference or ultimate conclusion. The district

court, among others, found:

'^The watch officers on duty at the time of the
stranding ^ * * both knew that the reef was
there; had some time before the stranding ac-
tually seen Zayas and Dundas Islands; knew
that the vessel was entering or had already en-
tered Caamano Passage; Pilot Obert thought
that the vessel had already passed the reef ; and
both the pilot and the third officer thought that
the vessel was by currents being set westerly off

her course, and at the time of and for some time
before the stranding the pilot was maneuvering
the vessel by piloting or ^conning the ship' in-

stead of steering solely by compass in order to
overcome that westerly set and to bring the
vessel back on her intended course through
Caamano Passage. There is neither evidence
nor reasonable inference from evidence that any
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person connected with the navigation of the ship

was either fatigued from excessive labor or lack-

ing in sufficient sleep or rest at the time of the

stranding or at any time during the voyage.

'^And so from the foregoing it obviously ap-

pears that, even if it can be successfully con-

tended that the Section 2 scale for division of

watches obligates shipowners and that the owner
has in this instance violated that section (a con-

tention with which this court does not agree),

the evidence here is clear and convincing that

the stranding was not in fact and could not have

been caused or contributed to by duration or im-

proper division of the ^nates' watches, and I so

find/' (Ap. 5478).

And

''The navigating officers expected and allowed

for some current which would affect the ability

of the ship to make good her intended course

through Caamano Passage, but the compelling

inference from the positive testimony * ^ * is

that currents of unusual force and effect, much
greater than any allowed for when the intended

course was set, began an appreciable time before

the stranding to set against and drive the vessel

westerly off her intended course, * ^ *
; that the

full extremity of that current force was not pre-

dictable, but that Pilot Obert, by reason of his

many years experience as a navigator in those

waters, knew or should have known of the ves-

sel's increasing danger long enough before the

time of stranding to have taken proper pre-

caution against it^ This he did not do. Although

he said he put the vessel's heading to starboard

several times, he observed a considerable time

before the stranding that these measures were
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not effectually placing the vessel back on her
course. After realizing his danger from the un-
usual currents and knowing as he did that the

reef was there, he still had time to rescue the

vessel from the peril of the reef ^ * ^.

'^The most outstanding circumstance and
proof in the whole case is the fact that Pilot

Obert never at any time charged fault or in-

sttffjciency in the compasses, charts or division

of watches. ^ * *
.

* ^ * he in effect shouldered
personal responsibility for extricating his ship

from a known peril by his careful and safe navi-

gation. * ^ ^
. These considerations should lay

at rest any possible doubt of the truth of the

pilot's statement as to the cause of the ship\s

westerly offset and consequent stranding.'' (Ap.
5479, 5480; 5481)

And

'^That at the time the DENALI sailed * * *

she had on board and in her service a full com-
plement of experienced licensed deck officers and
crew required by her current and outstanding
Certificate of Inspection, and in addition thereto

she had on board and in her service a Pilot of

many years' experience in these waters as an
additional watch and navigating officer who was
not required, but permitted to be carried, by the

DENALI's current and outstanding Certificate

of Inspection; that the deck and navigating
watches of the DENALI were set bv the Master
and the Chief Officer of the DENALI at or just

prior to the commencement of her contemplated
voyage; that the deck and navigating watches
as set and divided by the DENALI's Master and
Chief Officer for the contemplated voyage, were
not in violation of any applicable law but were
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in fact in accordance with good, customary and
safe practice in the Alaska trade. That although
only one watch officer was required by law or for

safe navigation, two watch officers, to-wit, Pilot

Obert and Third Mate Lawton, were on watch in

the pilothouse of the DENALI as navigating
officers from about midnight of May 18-19 until

the time said vessel stranded * ^ *
; that neither

of said watch and navigating officers was fa-

tigued from excessive labor or lacking in suf-

ficient sleep or rest at the time of the stranding

or at any time during the said voyage, and that

the said stranding was not in fact and could not

have been caused or contributed to by any fa-

tigue, excessive labor, or insufficient sleep of the

watch officers, or either of them, and that said

stranding was not in fact and could not have

been caused or contributed to by the duration

or actual division of the mates' or navigating

officers' watches. That the said DENALI was at

the commencement of the voyage and during the

entire duration thereof, seaworthy in respect to

her manning and the division of her mates and
officers into watches." (Ap. 5457, 5458)

These findings and the testimony on which they

are based meet the full burden of proof required in

Schnell v. The Vallescura, 293 U. S. 296, (1934), and

The Mohler, 21 Wall. 230 (1874), cited by appellants

(App. Br. Reh. pp. 66, 67) ; see The Aahre, 31 P.

Supp. 8 (D. C. N. Y.; 1939). The appellants confuse

the issue in The Edwin I, Morrison, 153 U. S. 199

(1894), which involved the seaworthiness of the ves-

sel on the question of liability arising from an ex-
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press warranty of seaworthiness, with the issue here

as to the alleged '^fatigue" of the pilot.

This confusion is illustrated by the further cases

cited by appellants. In McGill v. Michigan S. S. Co.,

144 F. 788 (C. C. A. 9; 1906) an action was brought

by or on behalf of a repair yard's employees against

a shipowner claiming damages for injury and death

resulting from the explosion of a tank containing

fuel oil while the same was being repaired by an em-

ployee of the repair yard who did not know of the

presence of the fuel oil. This court reversed the dis-

trict court both on the question of liability and

limitation. On the issue of liability the shipowner

was held at fault for placing the fuel oil in the tank

while the same was under repair. On the issue of

limitation it was found that one Evers, in charge of

the work for the employer and who caused the fuel

oil to be placed in the tank, was incompetent in that

he did not have the ^^^nowledge and experience"

necessary for the work being performed or of the

explosive nature of the fuel oil. Limitation was de-

nied because of the failure of the owner to offer any

evidence as to his competency or inquiry to that end.

In The Cygnet, 126 F. 742 (C. C. A. 1; 1903) a

loaded barge while being towed came into collision

with a pier and capsized and her cargo was lost. The
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district court found the barge at fault and likewise

granted limitation to the tug. On the appeal it was

held that the tug was at fault due to the personal

negligence of the master, but nevertheless entitled to

limitation. The remaining issue was that of exonera-

tion under the Harter Act. The owners of the tug

offered no evidence whatsoever as to what care

had been exercised in employing the master and it

affirmatively appeared that no inquiries as to his

competency had been made. The shipowner relied

upon the proposition that it had no knowledge or

reason to believe him incompetent. This case falls

within that class of cases arising under the Harter

Act where the shipowner fails to go forward with

proof of the exercise of '^due diligence" which is a

condition precedent to exoneration under the Harter

Act. The James Griffiths, 84 F. (2d) 785 (C. C. A.

9; 1936).

In the case at bar no question as to competency of

the pilot arises either on the issue of exoneration

under the Harter Act or on the issue of limitation

under the Limitation Statute. The only issue here

being discussed is one of fact arising by reason of

the alleged violation of the Act, namely, assuming a

violation of the Act, did such violation result in the

pilot being unable to properly perform his duties?
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The evidence on this point, partially elicited by ap-

pellants, from which the district court found that he

was not so rendered unable to properly do his work,

and that the sole cause of the stranding was ^'faults

or errors" in navigation, is set forth at length in the

petition for rehearing (Pet. Reh. pp. 55-78). Appel-

lants without even a reference to this testimony, rest

their argument on the bold assertion that there was

an '^absence of such testimony."

CONCLUSION

We respectfully submit that on the rehearing the

decree of the district court should be affirmed.
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